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2020 REPORT OF THE ATTORNEY GENERAL 

LETTER OF TRANSMITTAL 

April 30, 2021 

The Honorable Ralph S. Northam 
Governor of Virginia 
Richmond, Virginia 

Dear Governor Northam: 

In accordance with Virginia Code Section § 2.2-516, I am pleased to 
present to you the Annual Report of the Attorney General for 2020.  

It is my honor and privilege to lead the efforts of 424 talented and 
dedicated attorneys, investigators, and professional staff working to promote 
justice, equality, and opportunity for all Virginians.  In 2020, the Office of 
Attorney General worked tirelessly to respond to the COVID-19 crisis, to protect 
important new gun violence protection laws, to transform Virginia’s handling of 
sexual and domestic violence, to fight the opioid crisis, protect Virginia 
consumers, and protect the rights and safety of all Virginians, including from 
attacks by the federal government. 

Some of our most notable achievements of 2020 include: 

• My team and I worked without rest to help the people of Virginia and
their government deal with the once-in-a-generation COVID-19
pandemic.  This included:

o Going to court at least fifteen times to successfully defend
critical public health measures against legal challenges and
subsequent appeals brought in state circuit courts and the
Supreme Court of Virginia, as well as in federal district and
appellate courts.  These legal victories helped protect
Virginians and slow the spread of COVID-19.
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o Securing Virginia’s first moratorium on utility 
disconnections to ensure Virginians could safely stay in 
their homes, even if they had difficulty paying their power, 
water, or gas bills. 
 

o Outlining protections in the law against evictions for renters 
who had fallen behind on their bills because of job loss and 
economic hardship. 
 

o Passing a new law to protect economic relief payments from 
garnishment or seizure, ensuring that the payments were 
available to help Virginians, rather than seized by creditors. 
 

• During the 2020 Special Session on criminal justice reform, I supported 
and worked to pass important criminal justice and policing reforms that 
will make communities safer, reduce police violence and misconduct, 
ensure accountability, and increase trust and improve relations between 
law enforcement agencies and the communities they serve.  These 
include: 
 

o Reforming the decertification process to get unfit officers 
off the streets; 
 

o Banning chokeholds; 
 

o Banning “no knock” warrants; 
 

o Establishing minimum training standards for law 
enforcement agencies;  
 

o Giving local government the option to create civilian review 
boards with subpoena power to investigate alleged police 
misconduct;  
 

o Changing several traffic offenses to secondary offenses, 
which eliminates the ability of law enforcement to pull over 
a vehicle to issue a citation; and 
 

o Prohibiting the use of the odor of marijuana as justification 
to search a motor vehicle. 
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• My team and I wrote to and worked with legislators to enact a new law
granting the Attorney General of Virginia authority to conduct “pattern
or practice” investigations to identify and put a stop to unconstitutional
policing, such as patterns of racially disparate enforcement or
unconstitutional uses of force.  This important accountability measure
places Virginia and its attorney general at the forefront of the nationwide
criminal justice reform movement.

• As part of our commitment to protecting voting rights, especially in
response to the pandemic, my team and I secured important court orders
to protect and expand access to voter registration, ballot access for
candidates, and absentee voting, including vote by mail.  We also filed
suit against the Trump Administration and Postmaster General Louis
DeJoy for their attempts to sabotage the United States Postal Service,
resulting in an injunction that ensured Virginians could vote and receive
mail, medication, and other important items in a timely fashion.

• The Office led the successful defense of Virginia’s new gun violence
prevention laws, including successful defense of the reinstatement of
Virginia’s one-handgun-per-month law (Trojan v. Settle), Virginia’s red
flag law (Draego v. Brackney), and expanded background checks (Ehlert
v. Settle).  These new laws remain in effect, helping to save lives, reduce
gun violence, and create a safer Commonwealth.

• Beginning in June 2020, we began a protracted court fight to defend
Governor Northam’s decision to remove a state-owned monument of
Confederate General Robert E. Lee from Monument Avenue in
Richmond.  Nearby residents filed numerous lawsuits attempting to
block removal of this piece of Lost Cause propaganda, but the Office of
the Attorney General successfully defeated every legal challenge (Taylor
v. Northam; Gregory v. Northam) and helped pave the way for the
statue’s removal.

• We completed a years-long process to completely eliminate Virginia’s
backlog of untested sexual assault kits.  During a complex, multi-year
project, 2,665 sexual assault kits were submitted for testing from law
enforcement agencies across the state, leading to 851 DNA profiles being 
uploaded into CODIS, the national Combined DNA Index System, and
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354 “hits” being sent to law enforcement agencies for further 
investigation.   

 
• In January 2020, I filed a landmark lawsuit to ensure that Virginia’s 

ratification of the Equal Rights Amendment is properly recognized, and 
that the ERA is added to the U.S. Constitution.  The case, Virginia v. 
Ferriero, was filed with Nevada and Illinois, the two most recent 
ratifying states prior to Virginia, against defendants including the 
archivist of the United States and a slate of Republican state attorneys 
general who oppose ratification of the ERA.  As of the conclusion of 
2020, the case remained pending in the United States District Court for 
the District of Columbia. 

 
• The Office expanded our efforts to fight human trafficking, securing 

funding to extend the work of the Hampton Roads Human Trafficking 
Task Force for an additional three years and into additional communities.  
In 2020, the task force conducted 60 new investigations, made 27 arrests, 
and identified 52 confirmed victims of human trafficking.  The Task 
Force also expanded its outreach efforts by creating an LGBTQ and a 
Native American outreach subcommittee and coordinating an outreach 
initiative targeting airports and bus stations throughout the Hampton 
Roads region.  The Office’s Richmond-area human trafficking project 
identified and provided services to eight juvenile victims of human 
trafficking. 
 

• We continued to serve the needs of survivors of sexual and domestic 
violence, processing requests for assistance from more than 1,000 
victims of crime, adding 96 new participants to our Address 
Confidentiality Program, and continuing to provide services, even in 
spite of the challenges presented by COVID-19.  In total, the Programs 
and Outreach Section delivered more than 160 presentations on crime 
prevention and victims services to more than 10,000 participants. 
 

• Following my call for major reform of Virginia’s cannabis laws, we 
worked with the General Assembly to successfully decriminalize 
possession of small amounts of marijuana and place the Commonwealth 
on a path towards legal, regulated adult use. 
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• The General Assembly, with new leadership and new majorities, finally
passed my long-sought package of bills to better project Virginians from
hate crimes and white supremacist violence.  These important measures
included:

o Updating Virginia’s definition of “hate crime”: This bill will 
create protections against hate crimes committed on the
basis of gender, sexual orientation, gender identity, or
disability. (House Bill 618 / Delegate Ken Plum)

o Empowering the Attorney General to prosecute hate crimes:
This bill will allow the Attorney General to prosecute hate
crimes through the Commonwealth’s network of
multijurisdictional grand juries. (House Bill 787 / Delegate
Lamont Bagby)

o Prohibiting Paramilitary Activity: This bill will further
restrict the kind of paramilitary activity by white
supremacist militias and similar groups that was seen in
Charlottesville in August 2017. (Senate Bill 64 / Senator
Louise Lucas)

o Firearms at Permitted Events: This bill authorizes
communities to ban firearms in a public space during a
permitted event, or an event that would otherwise require a
permit. (Senate Bill 35 / Senator Scott Surovell)

• We helped enact important new laws that will protect Virginians from
predatory and exploitative lending, a long-sought priority of this office
and the Virginia Legislative Black Caucus.

• In 2020, the Computer Crimes Section continued its important work by:

o Handling 137 criminal cases and securing 22 convictions for 
distribution or possession of child pornography or internet
solicitation of minors;

o Handling 283 investigatory leads and citizen complaints;
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o Handling forensics in 55 cases for 26 separate jurisdictions
across the Commonwealth.  As part of these cases,
examiners in the Computer Forensic Unit analyzed 239
pieces of digital evidence totaling 103 terabytes of data,
including computer hard drives, cell phones, tablets, DVR
recorders, and various storage devices;

o Processing 1,175 data breach notifications (up from 950 in
2019), and subsequently investigating and commencing
enforcement actions against companies and organizations
when necessary.

• The Office secured the indictment of a former Loudoun County priest as
part of our ongoing statewide investigation with the Virginia State Police 
into sexual abuse by clergy of children that may have occurred in
Virginia’s Catholic dioceses and whether leadership in the dioceses may
have covered up or abetted any such crimes.

• My Medicaid Fraud Control Unit continued to be a model for the nation,
recovering over $335 million in court-ordered criminal restitution, asset
forfeiture, fines, penalties, civil judgments, and settlements.  This
included the successful investigation and prosecution of Indivior
Solutions and its parent companies, Indivior Inc. and Indivior PLC, and
two former Indivior executives (its CEO and Medical Director); and a
resolution with Indivior’s former parent, Reckitt Benckiser Group PLC,
that resulted in state and federal recoveries of more than $2 billion.

• Our first-of-its-kind Animal Law Unit continued to grow during 2020 in
case load and reputation, handling more than 400 criminal, civil,
regulatory, training, and other animal-related matters.  This work
included assisting multiple localities with enforcing animal cruelty laws,
including seizure, neglect, and animal fighting prosecutions.

• My Consumer Protection Section continued to work to protect
Virginians from exploitation and scams, securing more than $32.3
million in relief for consumers and payments from violators, processing
4,760 written consumer complaints, receiving 27,617 calls to the
Consumer Protection Hotline, and resolving or closing 3,339 complaints
resulting in recoveries of $620,696.57.
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As you can see, 2020 was a year full of challenges, opportunities, and 
significant victories and progress for the people of the Commonwealth of 
Virginia. 

With kindest regards, I am, 

      Very truly yours, 

   

Mark R. Herring
Attorney General



This page intentionally left blank. 
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STATE SOLICITOR GENERAL’S OFFICE 

The Solicitor General of Virginia represents the Commonwealth in 
litigation before the Supreme Court of the United States and in other appellate 
courts in cases that call into question the constitutionality of a Virginia statute or 
touch upon sensitive policies of the Commonwealth.  The Solicitor General also 
assists all Divisions of the Attorney General’s Office with constitutional and 
appellate issues. 

The Solicitor General’s Office’s work in 2020 will be defined, as nearly 
everything about the year will be, by the response to the COVID-19 crisis.  The 
Solicitor General’s Office led the Office of Attorney General’s litigation defense 
of Virginia’s COVID-19 mitigation efforts.  This included at least 15 successful 
defenses of critical public health measures against legal challenges and 
subsequent appeals brought in state circuit courts, the Supreme Court of Virginia, 
and the federal district and appellate court levels. 

In addition to litigation defense, the Solicitor General also helped 
develop, vet, and refine COVID-19 mitigation measures issued via Executive 
Order to ensure they were constitutional, defensible, and effective, helping to 
ensure that no order was ever struck down by the courts.  The Office also helped 
draft guidance issued to public bodies about their continuing obligations under the 
Virginia Freedom of Information Act even during the COVID-19 emergency, as 
well as options for conducting meetings and business virtually in a way that would 
maximize safety, while still allowing for necessary public input, accountability, 
and transparency. 

The Office also led the successful defense of Virginia’s new gun 
violence prevention laws, including successful defense of the reinstatement of 
Virginia’s one-handgun-per-month law (Trojan v. Settle) and expanded 
background checks (Ehlert v. Settle).  The Office assisted the Civil Division in 
successfully defending Virginia’s red flag law (Draego v. Brackney).  These new 
laws remain in effect, helping to save lives, reduce gun violence, and create a safer 
Commonwealth. 

In January 2020, Attorney General Herring filed a landmark lawsuit to 
ensure that Virginia’s ratification of the Equal Rights amendment is properly 
recognized, and that the ERA is added to the U.S. Constitution.  The case, Virginia 
v. Ferriero, was filed along with Nevada and Illinois, the two most recent ratifying 
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states prior to Virginia, against defendants, including the archivist of the United 
States and a slate of Republican state attorneys general who oppose ratification of 
the ERA.  As of the conclusion of 2020, the case remains pending in the United 
States District Court for the District of Columbia. 
 
 Beginning in June 2020, the Solicitor General’s Office assumed the lead 
role in defending Gov. Ralph Northam’s decision to remove a state-owned 
monument of Confederate General Robert E. Lee from Monument Avenue in 
Richmond.  Nearby residents filed numerous lawsuits attempting to block removal 
of this piece of Lost Cause propaganda, but the Office of Attorney General 
successfully defeated every legal challenge (Taylor v. Northam; Gregory v. 
Northam) and helped pave the way for the statue’s removal.  At the end of 2020 
the case remained pending on appeal before the Supreme Court of Virginia. 
 
 In addition to these extraordinary matters and cases, the Solicitor 
General’s Office continued to take the lead on important appellate and multistate 
matters in the district and federal courts of the Commonwealth of Virginia and the 
United States.  This included more than a dozen appearances in the Supreme Court 
of Virginia and the Court of Appeals for the Fourth Circuit, as well as briefing 
and argument in the United States Supreme Court. 
 

The Solicitor General’s Office was the lead author of several U.S. 
Supreme Court amicus briefs, including a brief to protect Virginia’s natural 
resources in United States Forest Service v. Cowpasture River Preservation 
Association, and Atlantic Coast Pipeline, LLC v. Cowpasture River Preservation 
Association; defending States’ ability to prosecute “true threats,” including threats 
of school and domestic violence in Kansas v. Boettger; asserting States’ sovereign 
prerogatives in Trump v. Vance (for which the Commonwealth was awarded the 
National Association of Attorneys General’s Best Brief Award), arguing that the 
President cannot assert immunity against a subpoena issued by a New York grand 
jury to a third party; and highlighting the importance of States in enforcing anti-
discrimination laws in Our Lady of Guadalupe School v. Morrissey-Berru, where 
a coalition of States urged the Court not to deny employment discrimination 
protections to lay teachers at religious schools.  The Office also successfully 
preserved important Supreme Court case law that protected the rights of 
incarcerated juveniles through post-argument resolution of Mathena v. Malvo.  
 
 Finally, the Solicitor General’s Office coordinated the Office of the 
Attorney General’s participation in important multi-state litigation filed in 
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response to federal policy decisions that negatively impact the Commonwealth 
including, among other cases, attempts by the Trump Administration and state 
attorneys general to end the Affordable Care Act (California v. Texas), 
invalidating a federal regulation that reduced eligibility for federal nutrition 
assistance programs (District of Columbia  v. Department of Agriculture); and 
challenging immigration policies that penalized applicants for using public 
benefits such as Medicaid (Washington v. Homeland Security).   

Opinions Section 

The Opinions Section is responsible for processing requests for official 
opinions made by state and local officials under Virginia Code § 2.2-505, in 
addition to requests for conflict-of-interests opinions made by state officers and 
employees under Virginia Code § 2.2-3121 of the State and Local Government 
Conflict of Interests Act.  The Opinions Section works closely with the various 
Divisions of the Office in researching and managing all such requests for 
opinions.  

For most of the year, the Opinions Section operated within the Solicitor 
General’s Office.  The Section assisted in issuing 20 official opinions of the 
Attorney General.  These included opinions on issues unique to the COVID-19 
pandemic, including the maintenance of government operations and continued 
compliance with the Virginia Freedom of Information Act during the pandemic, 
legal protections for Virginians facing potential eviction in light of economic 
challenges brought on by the pandemic, and workers’ compensation protections 
for Virginia’s first responders, who were at especially high risk of becoming ill 
from the virus.    

In addition to its regular duties, the Opinions Section provides reference 
and research support for the Divisions as needed, with a focus on Virginia-specific 
research materials, and it assists in maintaining the OAG’s book collection, 
including its historical collections.  The Opinions Section also is responsible for 
publishing this volume, the Annual Report of the Attorney General, and presenting 
it to the Governor by May 1 of each year.  The Annual Report contains all official 
opinions issued by the Attorney General during the calendar year.   
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PROGRAMS & COMMUNITY OUTREACH SECTION 

The Programs and Community Outreach Section increases citizen access 
to the resources and services of the Office of the Attorney General.  This 
centralized executive team coordinates and promotes a variety of OAG programs, 
as well as training and outreach initiatives on behalf of the Office.  Community 
outreach coordinators headquartered in each region of the state provide 
information about the initiatives and resources of the Office to their communities 
and link constituents with program resources.  Section staff work with school and 
civic groups, organizations for seniors, law enforcement agencies, victims of 
crime, human services providers, and other stakeholders in crime prevention, 
victim services, and public safety.  Section staff also represent the Office on a 
variety of task forces and work groups statewide.   

COVID-19 created unique challenges for the Section during the year, 
requiring a quick pivot to primarily virtual means of community engagement from 
the onset of the pandemic in mid-March—a posture Section staff maintained 
throughout the year.  Despite the limitations on in-person programming, Section 
staff delivered 161 presentations to over 10,000 participants, primarily through 
web-based training platforms.  Programming covered a variety of public safety 
topics, including scams and frauds, cyber-safety, opioid abuse prevention, victim 
advocacy, and Office programs and initiatives.  The Section also secured over 
$2.8 million in new federal grant funding in 2020, in addition to the nine state and 
federal grant programs currently managed by the Section.    

Triad 

Since 1995, the Office has promoted the Triad Program to increase 
awareness of scams and frauds that target older Virginians and to strengthen 
communication between law enforcement and seniors.  The Section’s outreach 
coordinators work closely with the Triad chapters within their regions, 
coordinating with the Medicaid Fraud Control Unit (MFCU), the Consumer 
Protection Section, local law enforcement, and aging services agencies to educate 
seniors on crime prevention issues.  Staff also work with localities interested in 
forming their own Triad chapters, and they participate in quarterly meetings of 
the Virginia State Seniors and Law Enforcement Together (SALT) Council.   

In January, Attorney General Herring and Section staff participated in a 
charter signing ceremony of the Lancaster/Northumberland Triad in Kilmarnock. 
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Though COVID-19 halted in-person meetings for Triad chapters for most of the 
year and led to the cancellation of the annual Statewide Triad Conference, Section 
staff continued to engage with local Triad chapter leadership throughout 2020, 
hosting regional check-in meetings virtually to share information and resources.  
Recognizing that seniors were particularly vulnerable to both COVID-19 and to 
the many scams and frauds that arose and continued to evolve pertaining to 
stimulus payments, COVID-19 testing, contact tracing, and vaccines, staff 
endeavored to keep Triad partners updated with accurate, timely information to 
share with the seniors within their communities.  Section staff also provided in-
person support to several Triads that were distributing meals and care kits to 
community members.  Section staff also hosted virtual Triad meetings for many 
local chapters and helped seniors acclimate to virtual platforms.  Virginia Triad 
continues to lead the nation with the highest number of active local Triad chapters 
as recognized by the National Association of Triads, Inc.  

 
Victim Notification Program 

 
The Victim Notification Program provides victim assistance in cases that 

are being prosecuted by the Major Crimes and Emerging Threats Section or by 
the MFCU, including notifying registered victims of any appeal or habeas corpus 
proceedings associated with their case, assisting surviving family members of 
victims in capital cases, and administering the Commonwealth’s Identity Theft 
Passport Program.  In 2020, the Victim Notification Program received requests 
for assistance from 1,059 victims of crime1 and received 49 Identity Theft 
Passport applications.    

 
The Section continued to develop partnerships to promote victims’ rights 

and improve assistance in the post-conviction phase of criminal cases as well as 
in civil Sexually Violent Predator (SVP) cases.  Section staff also partnered with 
the Virginia State Police to streamline a referral process for COVID-19 related 
unemployment fraud claims reported by constituents.  Though affected by 
COVID-19 restrictions, program staff used virtual platforms to conduct meetings 
with attorneys and assist victim/survivors in participating in criminal appeals.  
Court accompaniment was provided upon request both in-person and virtually 
throughout the year.  In addition to working directly with victims, each year the 
Victim Notification Program plans and organizes the Unsung Hero Awards event 

 
1 A single victim may be counted more than once depending on the number of cases 

the individual is involved in. 
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to honor excellence in victim services in conjunction with National Crime 
Victims’ Rights Week.  Although the event for 2020 was postponed due to the 
pandemic, 11 honorees were selected from nominations received from across the 
Commonwealth and will be honored at a later date.  

 
Address Confidentiality Program 

 
The Address Confidentiality Program (ACP), which is administered by 

the Office pursuant to Virginia Code § 2.2-515.2, provides a free and confidential 
address and mail forwarding service to verified victims of domestic violence, 
stalking, sexual violence, and/or human trafficking who have relocated to an 
address that is unknown to their perpetrator.  A mailing address is provided to the 
participant for use with no relation to their physical address to maintain the 
confidentiality of their new home address.  Beginning in mid-March and 
continuing through the rest of the year, the ACP adjusted its application process 
in consideration of the challenges faced by applicants due to the COVID-19 
pandemic.  This included accepting emailed applications in lieu of mailed 
applications (if sent by a trained ACP application assistant affiliated with a local 
domestic violence program or victim/witness program), as well as suspending the 
requirement that applications be notarized.  The number of ACP applicants 
increased in 2020 as did the level of trauma reported by victims.  Forty-four new 
families were enrolled in ACP in 2020, for a total of 96 new program participants. 

 
Lethality Assessment Program 

 
In its ongoing effort to prevent domestic violence homicides, the Section 

continued to provide training and technical assistance on the Lethality Assessment 
Program (LAP).  LAP is an evidence-based screening tool used by first responders 
to identify victims who are at high risk of serious injury or death by their abusers, 
and to connect those victims immediately with local domestic violence services.  
Since 2015, forty-seven Virginia law enforcement agencies have partnered with 
twenty-three domestic violence agencies across the state to implement LAP in 
Virginia.  In 2020, the Section switched to a virtual training format for its LAP 
“Train the Trainer” curriculum, providing virtual instruction to law enforcement 
agencies and domestic violence programs in Arlington County and the City of 
Danville as these localities moved forward with LAP implementation.  The 
Section also continued to collaborate with the Department of Criminal Justice 
Services and the Virginia Sexual and Domestic Violence Action Alliance to 
provide ongoing technical assistance to localities utilizing lethality assessment, 
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including hosting virtual meetings for LAP coordinators across the state.  These 
quarterly meetings included training updates and information sharing and 
provided the opportunity for coordinators to discuss issues of concern and 
emerging trends, particularly pertaining to how the pandemic was affecting calls 
for service and the implementation of the lethality assessment screening tool. 
Additionally, the Section produced a pre-recorded “LAP Refresher Training” for 
law enforcement agencies designed for use as a training supplement.  The Section 
also partnered with researchers from Virginia Commonwealth University’s 
L. Douglas Wilder School of Government and Public Affairs as part of a research
study, “Victim Advocates’ and Police Leaderships’ Perceptions of and
Experiences with the Lethality Assessment Program in Virginia” that will
continue into 2021.

Human Trafficking 

The Section continued its efforts to combat human trafficking throughout 
the year.  In the Tidewater region, the Hampton Roads Human Trafficking Task 
Force is a partnership between the Office, the U.S. Department of Homeland 
Security, state and local law enforcement agencies, Commonwealth’s Attorneys, 
and the Samaritan House, an entity in Virginia Beach which is committed to 
combatting human trafficking.  Active since 2016, the multi-disciplinary task 
force, staffed by a coordinator from the Office, identifies victims, promotes 
awareness of the realities of human trafficking, and investigates and prosecutes 
trafficking crimes.  In 2020, the task force conducted 60 new investigations, made 
27 arrests, and identified 52 confirmed victims of human trafficking.  The Task 
Force also expanded its outreach efforts by creating an LGBTQ and a Native 
American outreach subcommittee and coordinating an outreach initiative 
targeting airports and bus stations throughout the Hampton Roads region.  In 
September, the Office received notification from the U.S. Department of Justice 
that the Hampton Roads Human Trafficking Task Force had received continuation 
funding through 2023 to allow continued collaboration and expansion into other 
localities in the region, including the City of Williamsburg and York, Mathews, 
and Accomack Counties.   

The Section also worked in other areas of the state to combat human 
trafficking.  The Roanoke Valley Human Trafficking Task Force, which was 
formed in 2019, continued its development with assistance and support from 
Section staff, who drafted protocols, memoranda of understanding, and committee 
structure documents.  The Section also launched a new project in the Richmond 
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region in conjunction with the Richmond Regional Human Trafficking 
Collaborative.  This project, which was created through a grant secured from the 
U.S. Department of Justice’s Office for Victims of Crime, will enhance the way 
the Richmond region responds to human trafficking.  As part of this project, the 
Office hired a case manager in March to provide services to juvenile victims of 
trafficking and their families, to conduct stakeholder trainings, and to expand 
victim services throughout the Richmond region.  Under the project, Section staff 
coordinates the Richmond Regional Human Trafficking of Minor Victims Multi-
Disciplinary Team (MDT), as well as local MDTs in the five localities 
participating in the project (Richmond, Henrico, Hanover, Chesterfield, and 
Goochland).  During the year, Section staff developed the project’s response 
protocols for accessing case management services, and they also provided training 
to partner agencies on the human trafficking of minors, effective forms of 
response to such trafficking, and screening methods used to identify potential 
minor victims.  In 2020, eight juveniles who were victims of human trafficking 
received services through the new Richmond-area project, which has quickly 
become a robust program that includes case management, assistance with 
treatment referrals, community support, and court assistance.  

Sexual Assault Kit Testing 

In July of 2020, Attorney General Herring announced that Virginia’s 
untested sexual assault kit backlog had been eliminated through the Office’s 
Sexual Assault Kit Initiative (SAKI).  As a result of this multi-year grant-funded 
project, 2,665 sexual assault kits were submitted for testing from law enforcement 
agencies across the state, leading to 851 DNA profiles being uploaded into 
CODIS, the national Combined DNA Index System, and 354 “hits” being sent to 
law enforcement agencies for further investigation.  To date, one case tested under 
this project has resulted in a criminal conviction, and two cases tested under the 
project have resulting in criminal charges that are currently pending.  As law 
enforcement agencies continue to review test results from the project, additional 
charges may be forthcoming. 

Though Virginia’s kit backlog has been eliminated, the Office remains 
committed to transforming the way Virginia responds to sexual violence by 
investing in training and infrastructure that will ensure a more survivor-centered 
response to sexual violence by law enforcement agencies.  In September, the 
SAKI team grew to include an investigator to provide technical assistance on 
sexual assault investigations to law enforcement agencies across the state.  The 
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SAKI team continues to host trainings and provide support for law enforcement, 
prosecutors, and victim advocates across the Commonwealth on trauma-
informed, survivor-centered techniques for handling sexual assault cases, 
overcoming the unique challenges of investigating and prosecuting these cases, 
and the best way to reinvestigate cold cases, promoting recognized best-practices.   

 
Additionally, in conjunction with the Virginia State Police (VSP) and the 

Virginia Department of Forensic Science (DFS), the Office was awarded $2 
million of funding through the federal SAKI grant program.  Funding from this 
grant will be used to hire two intelligence analysts at VSP dedicated to providing 
investigative and analytical support for cold case sexual assaults and cold case 
homicides with a sexual assault nexus.  The grant also provides funding for 
advanced DNA testing in these cases.  As a condition of the funding, the Office 
will work with all law enforcement agencies in Virginia to conduct an inventory 
of sexual assault kits that have not been tested with CODIS-eligible methods.  (In 
most instances, these were kits tested prior to 1998).  The grant funds will also 
cover the testing of kits identified in this inventory.  Further, the grant will support 
the SAKI team’s continued efforts to provide training, technical assistance, and 
investigative support for sexual assault cases throughout the Commonwealth and 
fund the PERK Tracking System at DFS.    

 
During the year, Section staff partnered with VSP to identify grant 

opportunities and enhance capacity to investigate cold cases.  The Office 
successfully applied for a $50,000 grant in collaboration with the VSP-Virginia 
Fusion Center’s Unsolved Violent Crimes and Cold Case Analytical Team for 
Advanced DNA Testing for Other Violent Cold Cases grant initiative through the 
SAKI TTA project.  This sub-award will support advanced DNA testing such as 
forensic genetic genealogy in cold cases without a sexual assault nexus.  In 
preparation for implementation of the project, VSP has compiled a list of possible 
cases in which advanced DNA testing would be appropriate and all other testing 
through the DFS has been exhausted.   

 
Re-Entry and Crime Reduction 

 
Reducing gang and gun violence and maximizing the success of 

returning citizens after incarceration continued to be priorities for the Office in 
2020.  The Section provided ongoing support and coordination of the Innovations 
in Supervision Initiative (ISI) project in Norfolk (previously the STOP grant), a 
grant-funded re-entry project designed to reduce recidivism among gang-involved 
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and other violent offenders.  The project is designed to help inmates at the Norfolk 
City Jail identify the underlying risk factors of criminal behavior and build skills 
in communication, decision making, and anger management.  The project also 
offers individuals ongoing case management and family engagement post-release.  
Unfortunately, COVID-19 hampered programming within the Norfolk City Jail 
due to quarantine restrictions that were in place after mid-March; however, the 
Office’s re-entry case manager was able to continue engaging with program 
participants after their release through virtual and phone contact.    

As part of its efforts to promote safe communities, the Section 
implements two Richmond-focused crime reduction projects funded through the 
U.S. Department of Justice: Project Safe Neighborhoods (PSN) in Richmond’s 
East End, and the Community Based Crime Reduction (CBCR) grant program in 
Gilpin Court, Richmond’s largest public housing community.  Outreach 
coordinators assigned to both projects work collaboratively with a variety of 
stakeholders (non-profit organizations, businesses, state and local government 
agencies, and public safety partners) to implement or support programming in 
their focus neighborhoods.   

As an ongoing PSN collaboration with Richmond Police Department, 
RPD & Friends Read brings Richmond police officers (as well as volunteers from 
the Richmond Fire Department, Virginia Capitol Police, and other partner 
agencies) into community centers and other sites to read and discuss books with 
neighborhood youth.  Though in-person visits were not possible for most of 2020, 
this project will resume when gathering restrictions lift.  Another ongoing PSN 
collaboration is the Bon Air Juvenile Correctional Center’s LIFE Firearm 
Prevention Program, a partnership with the Richmond Police Department and the 
Department of Juvenile Justice.  Though in-person programming was not feasible, 
this program continued to provide education, mentorship, and engagement 
opportunities for youth offenders virtually in preparation for their release. 
Additionally, Section staff provided training for families in conjunction with 
Richmond Public Schools on social-emotional learning competencies and 
collaborated with Greater Richmond Stop Child Abuse Now (SCAN) on a month-
long Caregiver Advocacy virtual series.    

In Gilpin Court, the Section collaborated with community partners to 
host a gardening course at Gilpin’s Community Garden.  Nine Gilpin Court 
residents completed the course.  This garden project aims to increase the 
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availability of nutritious foods, strengthen community ties, and reduce 
environmental hazards.    

Though the pandemic led to the closure of the Gilpin’s community center 
(the Calhoun Center) for much of the year, Section staff continued to host steering 
committee meetings virtually to bring together partners, share resources, and 
develop plans for promoting public safety within the community.  Section staff 
also assisted with meal distribution and the distribution of personal protective 
equipment (PPE) throughout the community to mitigate the spread of COVID-19.  

Partnerships and Collaborations 

Throughout the year, the Section collaborated with a variety of partners 
to promote safe communities, including local and state government agencies, 
nonprofit organizations, businesses, schools, universities, and faith-based 
organizations.  Ongoing partners included the Commonwealth’s Attorneys’ 
Services Council, the Department of Criminal Justice Services, the Department of 
Forensic Science, local law enforcement agencies, the Office of the Executive 
Secretary of the Supreme Court of Virginia, Parents Against Bullying, the 
Virginia Association of Chiefs of Police, the Virginia Coalition for the Prevention 
of Elder Abuse, the Virginia Department of Corrections, the Virginia Gang 
Investigators Association, the Virginia Sexual and Domestic Violence Action 
Alliance, the Virginia Sheriffs’ Association, the Virginia State Police, the Virginia 
State SALT Council, the Virginia Victim Assistance Network, and the Virginia 
Victims Fund.  Ongoing partnerships with these and numerous other organizations 
are crucial to the Section’s continued promotion of secure and thriving 
communities in Virginia. 

LEGISLATIVE ACCOMPLISHMENTS 

Criminal Justice 

Following Attorney General Herring’s call for decriminalization of small 
amounts of marijuana, action to address past convictions, and a move towards 
legal and regulated adult use, the General Assembly passed House Bill 972 
(Delegate Charniele Herring) and Senate Bill 2 (Senator Adam Ebbin) that will 
decriminalize small amounts of marijuana.  In his call for cannabis reform, 
Attorney General Herring cited the unnecessary negative impact of a criminal 
conviction for possession, the expense and social costs of enforcing the current 

https://www.oag.state.va.us/media-center/news-releases/1465-june-15-2019-attorney-general-mark-herring-calls-for-decriminalization-of-cannabis-in-virginia?highlight=WyJtYXJpanVhbmEiXQ==
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system, and the disparate impact on African Americans and people and 
communities of color.  In December 2019, Attorney General Herring held a 
cannabis summit for policymaking stakeholders in Virginia that focused on policy 
and included experts from attorneys generals’ offices, state agencies and 
legislative operations in states that have legalized cannabis, as well as cannabis 
policy experts. 

 
House Bill 5072 (Delegate Alfonso Lopez) and Senate Bill 5024 

(Senator Louise Lucas) enable the Attorney General of Virginia to conduct 
“pattern and practice” investigations of law enforcement agencies to identify and 
put a stop to unconstitutional practices, such as patterns of excessive force, illegal 
searches, biased policing, or other unconstitutional practices.  For decades the 
U. S. Department of Justice (DOJ) was a reliable partner in identifying and ending 
unconstitutional policing practices, often through negotiated agreements for 
reforms, called “consent decrees,” in cities such as Chicago, Baltimore, and 
Ferguson, MO.  Under the Trump Administration, the DOJ explicitly walked 
away from this responsibility, making it more important for state attorneys general 
to have this important tool. 

 
Virginia is one of the first states in the country to give this investigative 

power to their Office of the Attorney General and the first state to include a 
provision that says any police department that fails to comply with the findings of 
a “pattern and practice” investigation could be deprived of funding. 

 
In June, Attorney General Herring asked Congress to expand federal law 

to give him and other state attorneys general clear statutory authority to conduct 
patterns and practice investigations.  The U.S House of Representatives included 
this authority in the “George Floyd Justice in Policing Act” which passed the 
House on June 25, 2020. 

 
Protecting Vulnerable Communities 

 
The General Assembly passed Attorney General Herring’s package of 

legislation that will better protect Virginians and vulnerable communities from 
hate crimes and white supremacist violence.  The bills will update the 
Commonwealth’s definition of a hate crime, protect Virginians from violence and 
intimidation by hate groups and white supremacists, and make it harder for hate 
groups and white supremacists to threaten, intimidate, or hurt Virginians with 
firearms. 

https://www.oag.state.va.us/media-center/news-releases/1588-december-11-2019-herring-hosting-virginia-cannabis-summit?highlight=WyJjYW5uYWJpcyJd
https://www.oag.state.va.us/media-center/news-releases/1588-december-11-2019-herring-hosting-virginia-cannabis-summit?highlight=WyJjYW5uYWJpcyJd
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Additionally, the General Assembly passed House Bill 6 (Delegate Jeff 
Bourne) that added discrimination on the basis of a person’s income to the list of 
unlawful discriminatory housing practices and House Bill 1663 (Delegate Mark 
Sickles) that creates explicit causes of action for unlawful discrimination in public 
housing and employment under the Virginia Human Rights Act. 

The General Assembly also passed House Bill 704 (Delegate Mark 
Keam) that provides that there will be a policy in Virginia that promotes 
environmental justice. 

Preventing discrimination in both housing and unemployment, as well as 
making sure that there are policies in place that promote environmental justice in 
Virginia, are all crucial to building stronger and more inclusive communities. 

Attorney General Herring’s hate crimes and white supremacist violence 
legislative package that passed the 2020 Regular Session is below: 

• Updating Virginia’s definition of “hate crime”: This bill will create
protections against hate crimes committed on the basis of gender, sexual
orientation, gender identity, or disability. (House Bill 618 / Delegate Ken 
Plum)

• Empowering the Attorney General to prosecute hate crimes: This bill
will allow the Attorney General to prosecute hate crimes through the
Commonwealth’s network of multijurisdictional grand juries. (House
Bill 787 / Delegate Lamont Bagby)

• Prohibiting Paramilitary Activity: This bill will further restrict the kind
of paramilitary activity by white supremacist militias and similar groups
that was seen in Charlottesville in August 2017. (Senate Bill 64 / Senator
Louise Lucas)

• Firearms at Permitted Events: This bill authorizes communities to ban
firearms in a public space during a permitted event, or an event that
would otherwise require a permit. (Senate Bill 35 / Senator Scott
Surovell)
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Protecting Virginia Consumers 

During the year, Attorney General Herring supported two bills (House 
Bill 789 Delegate Lamont Bagby and Senate Bill 421 Senator Mamie Locke) that 
were passed by the General Assembly that will enact comprehensive predatory 
lending reforms in Virginia.  The legislation tightens the rules on exploitative 
predatory lenders and closes easily abused loopholes so that Virginia borrowers 
are afforded protections regardless of the type of loan they seek.  It will also give 
Attorney General Herring’s Predatory Lending Unit more tools to enforce these 
new protections and better combat predatory lenders operating in the 
Commonwealth. 

Attorney General Herring also supported House Bill 1553 (Delegate 
Rodney Willett) that will further protect Virginia borrowers by putting tighter 
restrictions and regulations on debt settlement service providers. 

House Bill 5047 (Delegate Kathleen Murphy) expands protections 
against price gouging for PPE and other necessary items during an emergency. 
This bill will ensure that existing price gouging prohibitions also apply to 
manufacturers and distributors that charge unconscionable prices for necessary 
goods or services during a state of emergency declared by the Governor or 
President.  Attorney General Herring’s Consumer Protection Section has received 
more than 500 consumer complaints and inquiries regarding suspected price 
gouging by businesses during the COVID-19 state of emergency and sent out 
more than 150 letters to businesses demanding that they cease any illegal price 
gouging.  Investigation of these complaints has revealed that many retail 
businesses claim that price increases occurred further up the supply chain with 
manufacturers or distributors, making it more difficult to address the problem at 
the retail level. 

When it was discovered that CARES Act relief payments were not 
explicitly protected from garnishment, Attorney General Herring urged U.S. 
Treasury Secretary Steven Mnuchin to take steps to ensure the payments would 
benefit struggling Americans rather than creditors and debt collectors.  When the 
Trump Administration failed to act, he pursued a state-level solution to ensure 
these payments benefit Virginians who need help. 

In the 2020 COVID and Criminal Justice Reform Special Session, the 
General Assembly passed House Bill 5068 from Attorney General Herring and 
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Delegate Haya Ayala with bipartisan support.  The bill exempts state and federal 
emergency relief payments from garnishment, attachment, and other legal creditor 
process seizures.  The bill also included an emergency clause ensuring that it went 
into effect immediately upon Governor Northam’s signature. 

Firearms on School Property 

The Attorney General supported House Bill 1080 (Delegate Patrick 
Hope), which further clarifies that only trained, authorized individuals may carry 
a gun at schools.  This bill follows an opinion issued by Attorney General Herring 
that concluded that schools could not simply designate any individual as a special 
conservator of the peace and allow them to carry a firearm on school property. 

In-State Tuition for DREAMers 

In 2014, Attorney General Herring sent a letter to the State Council of 
Higher Education in Virginia, the presidents of Virginia’s colleges and 
universities, and the chancellor of the Virginia Community College System 
advising that Virginia students who are lawfully present in the United States under 
DACA quality for in-state tuition.  During the past year, Attorney General 
Herring’s bill (House Bill 1547 / Delegate Alfonso Lopez) further clarified that 
any student is eligible for in-state tuition, regardless of citizenship status, as long 
as they have fulfilled the necessary requirements. 

Driver’s License Suspension 

Attorney General Herring worked with the General Assembly during the 
year to ensure that there was a permanent fix that ended Virginia’s license 
suspension policy and strongly supported Senate Bill 1 (Senator Bill Stanley). 

Confederate Monuments 

Attorney General Herring has pushed for legislation that will give 
localities the ability to remove, relocate, or contextualize Confederate monuments 
and statues; and Senate Bill 183 (Senator Mamie Locke) will do just that. 
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Marriage Records 
 
Last fall, Attorney General Herring sent a memo to clerks of court around 

Virginia explaining that state law “does not require a clerk to refuse to issue a 
marriage license when the applicant declines to identify his or her race, and that 
clerks should issue a license regardless of an applicant’s answer or non-answer 
to that inquiry.”  Along with the memo, clerks also received a newly updated 
marriage license form that gave applicants the option to decline to answer a 
question about the applicant’s race.  Since issuing the memo, Attorney General 
Herring has been advocating to have the question about an applicant’s race 
removed from the marriage license application altogether.  House Bill 180 
(Delegate Mark Levine) removes all requirements that an individual’s race be 
included on any kind of marriage record, divorce report, or annulment report. 

 
Protecting Animals 

 
Attorney General Herring has made it a priority to strengthen 

enforcement of animal cruelty and other animal-related crimes.  This past year, he 
supported Senate Bill 114 (Senator David Marsden) that will put certain animal 
care statutes under the Virginia Consumer Protection Act, which will give the 
Office of the Attorney General even more tools to protect animals. 

 
CRIMINAL JUSTICE AND PUBLIC SAFETY DIVISION 

The Criminal Justice and Public Safety Division includes the following 
Sections: Computer Crimes, Correctional Litigation, Criminal Appeals, Major 
Crimes and Emerging Threats, Health Care Fraud and Elder Abuse, and the 
Sexually Violent Predators Civil Commitment Section.  It also includes the 
Tobacco Enforcement Section.  The Division represents the Commonwealth’s 
public safety and law enforcement agencies and also administers the 1998 
Tobacco Master Settlement Agreement.  The Division handles computer crimes 
and cybersecurity issues, criminal appeals, Medicaid fraud cases, petitions for the 
civil commitment of sexually violent predators, as well as prosecutions relating 
to child pornography, violent crimes, human trafficking, gangs, drug trafficking, 
money laundering, fraud, and patient abuse. 

 
 
 



 17A  
2020 REPORT OF THE ATTORNEY GENERAL 

Computer Crimes Section 

In 1998, the General Assembly authorized and funded the creation of a 
Computer Crimes Section within the Office of the Attorney General.  The long-
term vision for the Section was to spearhead Virginia’s computer-related criminal 
law enforcement in the 21st Century.  In accord with the conditions established in 
Virginia Code § 2.2-511, the Attorney General may investigate and prosecute 
crimes within Virginia’s Computer Crimes Act, crimes that implicate the 
exploitation of children, and crimes involving identity theft.  These crimes often 
involve large volumes of evidence and extensive analysis.  

During a year beset by the COVID-19 pandemic, the Computer Crimes 
Section continued to travel extensively throughout the Commonwealth to 
investigate and prosecute computer-related crimes.  The Section handled cases 
throughout the Commonwealth, including in the counties of Chesterfield, Clarke, 
Essex, Fairfax, Henrico, Henry, Loudoun, Montgomery, Patrick, Prince William, 
and York, and the cities of Alexandria, Danville, and Richmond.   

With the addition of a new attorney in July 2020, there are now four 
prosecuting attorneys in the Section.  These attorneys are each cross designated 
as Special Assistant United States Attorneys and prosecute cases in federal as well 
as state courts.  The Section also contains a Computer Forensic Unit consisting of 
three computer forensic examiners.   

Prosecutions and Investigations 

The COVID-19 pandemic presented significant challenges to law 
enforcement officers, attorneys, and courts across Virginia.  Despite these 
challenges, members of the Section were resolute and continued to investigate and 
prosecute computer-related crimes.  On the prosecution front, the Section’s 
attorneys handled 137 cases in 2020.  Of those cases, 22 resulted in convictions 
for crimes of distribution or possession of child pornography or internet 
solicitation of minors, with the remainder of cases ongoing or otherwise 
appropriately resolved.  Section attorneys obtained a total of 69 years and eight 
months of active imprisonment against those defendants who were sentenced in 
2020. 

The Section continued to serve as a clearinghouse for information 
concerning criminal and civil misuses of computers and the internet.  During the 
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year, the Section handled 283 investigatory leads and citizen complaints funneled 
through the Section’s email inbox and the FBI’s Internet Crime Complaint Center, 
which is the primary resource nationwide for computer crime complaints.  This is 
in addition to the various calls for assistance the Section routinely received from 
prosecutors and law enforcement officers statewide. 
 
 Notable cases prosecuted during the year include the following:  
 

United States v. Thomas Austin Monti (E.D. Va.)—Monti, a 73-year-old 
resident of Murfreesboro, Tennessee, chatted with an undercover FBI agent via 
the internet.  The agent held herself out to be a 42-year-old aunt with access to her 
two nieces, ages six and ten.  For almost two months, Monti routinely described, 
in graphic detail, the various sexual acts he would perform on the two girls, and 
how he planned to travel to the Richmond area to live with them.  Monti ultimately 
left his home in Tennessee and traveled nine hours to a restaurant in Henrico 
County where he planned to meet up with the “aunt.”  Agents arrested him and 
searched his vehicle.  Inside they discovered candy, which he had said he would 
bring the girls, massage oil, and a suitcase full of sex toys and torture devices, 
among other items he had mentioned he would bring.  Monti was a former school 
administrator and Uber driver who had a previous conviction for sexual battery of 
a minor.  He pled guilty to one count of coercion and enticement and the court 
sentenced him to 16 years’ imprisonment followed by 10 years of supervised 
release. 

 
 United States v. Jose Parra-Camargo (E.D. Va.)—During 2016 and 
2017, Parra-Camargo solicited a 14-year-old female in the Richmond area for sex 
on numerous occasions over the internet.  As part of this conduct, he directed her 
to send him sexually explicit photos of herself.  On at least two occasions, Parra-
Camargo, who was 41 years-old at the time, drove to Richmond from his 
residence in Loudoun County and had sex with the minor victim after convincing 
her to sneak out of her house.  Around the same time, he was also chatting with 
an undercover officer in Loudoun County who was posing as a 14-year-old girl.  
After Parra-Camargo solicited the undercover officer for sex, he was arrested by 
Loudoun County officers and subsequently convicted in the Loudoun County 
Circuit Court of online solicitation of a minor.  While serving a five-year sentence 
on the Loudoun County conviction, Parra-Camargo was indicted on federal 
charges related to his activities soliciting the 14-year-old female in the Richmond 
area.  He ultimately pled guilty in federal court to one count of coercion and 
enticement and was sentenced to 15 years and 8 months’ imprisonment, to run 
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concurrent with the Loudoun County sentence, followed by a lifetime term of 
supervised release. 

Commonwealth v. Raphael Camero (Prince William Cty. Cir. Ct.)—
Camero was identified through a law enforcement investigation into a peer-to-
peer network over the internet.  Investigators with the Northern Virginia/D.C. 
Internet Crimes Against Children Task Force downloaded child pornography 
videos on two separate occasions from the defendant’s computer located at his 
Woodbridge residence.  Officers executed a search warrant at the residence where 
the defendant admitted in an interview to viewing child pornography.  A forensic 
examination of his electronic devices revealed that he had indeed downloaded and 
saved child pornography files.  The defendant pled guilty to five counts of 
distribution of child pornography and the court sentenced him to five years of 
active imprisonment followed by ten years of supervised release.  

Computer Forensics Unit 

In 2020, the Computer Crimes Section’s Computer Forensic Unit 
continued to make progress towards alleviating Virginia’s computer forensic 
backlog.  The Unit handled 55 cases for 26 separate jurisdictions across the 
Commonwealth.  As part of these cases, examiners analyzed 239 pieces of digital 
evidence totaling 103 terabytes of data, including computer hard drives, cell 
phones, tablets, DVR recorders, and various storage devices.   

The deployment of the Unit’s mobile computer forensic lab, one of only 
three such labs in Virginia, continues to allow the examiners to analyze seized 
evidence on-site at search warrant executions to determine which items are of 
evidentiary value and to otherwise further the investigation on the scene.  During 
the year, the Unit deployed the lab ten times across Virginia.   

Data Breaches 

The Section’s attorneys are tasked with reviewing notifications from 
companies and organizations that experience database breaches of personal 
information to ensure compliance with Virginia’s database breach notification law 
in Virginia Code § 18.2-186.6.  The Section received 1,175 such notices in 2020 
(up from 950 in 2019), and subsequently investigated and commenced actions 
against companies and organizations when necessary.  Notably, the Section 
worked as part of a multistate group that investigated Sabre Corporation for a 
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major breach of the company’s hotel booking system used by hotel chains across 
the country.  A hacker obtained administrative-level credentials and accessed 
hotel customers’ personal information, to include credit card numbers, associated 
expiration dates, and—in some cases—card verification value numbers. The total 
number of Virginians affected was indeterminate based on insufficient 
information extracted from Sabre’s servers.  As part of a settlement with the 
States, Sabre agreed to several injunctive provisions to improve the security of its 
systems and mitigate future risk of such breaches, and to pay a monetary penalty 
of $2.4 million to the participating States, of which Virginia received $68,733 
based on its population relative to the signatory states. 
 

Collaborative Efforts 
 

The Section continued to be an active member of the Southern Virginia 
and Northern Virginia Internet Crimes Against Children Task Forces, and the 
Richmond-based Virginia Cybercrime Strike Force, dedicating its computer 
forensic examiners and prosecutors to pursue the resulting cases in both state and 
federal courts.  These task forces handle crimes committed via computer and the 
internet, including child exploitation and solicitation, internet fraud, computer 
intrusion, computer harassment, and identity theft.  These partnerships between 
federal, state, and local law enforcement were created to coordinate the 
prosecution of the aforementioned computer crimes and to provide Virginians 
with centralized locations to report such crimes. 

 
During the year, the Section provided education and training to 

prosecutors and law enforcement personnel statewide.  Section members gave 
presentations to law enforcement officers, including school resource officers, and 
prosecutors at training academies in Middletown and Virginia Beach.  These 
trainings focused on computer crime law, search warrants for digital evidence, 
and procedural tools for computer crime investigations.  The Section was also 
instrumental in organizing the first Cyber-Attacks, Internet Investigations, 
Forensic Analysis and Electronic Records (CIIFER) Conference for law 
enforcement personnel and prosecutors as part of its role in the recently-
established Virginia Cybercrime Initiative, which coordinates resources among 
prosecutors and law enforcement to deal with pressing cybercrime issues.  The 
Section led the effort to bring the conference to James Madison University’s 
College of Integrated Science and Engineering in Harrisonburg in early March, 
prior to the pandemic-related gathering restrictions.  Over 300 officials from 
across the Commonwealth attended.     
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Finally, the Computer Crimes Section drafted legislation updating the 
Commonwealth’s computer trespass statute found in Virginia Code § 18.2-152.4. 
This legislation, which had been recommended by the Virginia Cyber Security 
Commission, amended the elements of computer trespass to include actions taken 
through “intentionally deceptive means and without authority.”  Formerly, the 
statute had only applied to actions taken with “malicious intent.”  The legislation 
passed in a near-unanimous vote and will allow the Commonwealth to pursue 
charges for damaging, computer-based attacks committed against businesses and 
government that had escaped prosecution in the past due to the statute’s formerly 
narrow language. 

Correctional Litigation 

The Correctional Litigation Section represents the Virginia Department 
of Corrections (VDOC), the Virginia Department of Juvenile Justice (VDJJ) and 
the Virginia Parole Board (VPB).  VDOC is the largest agency in the 
Commonwealth, employing approximately 11,000 people and having 
responsibility for approximately 24,000 inmates and 67,000 probationers.  The 
Section acts as general counsel to its client agencies, representing them in court 
and providing advice to them on a wide range of topics.  The Section also reviews 
and provides advice to the Governor’s Office on extradition requests. 

Through its role in litigation defending its client agencies, the Section 
handles the majority of federal trial work in the Office of the Attorney General. 
Many of these cases involve numerous defendants, multiple claims, and demands 
for jury trials.   

Due to the COVID-19 pandemic, travel in 2020 was deferred and video 
hearings and trials replaced in-person appearances to mitigate the spread of the 
virus.  At the same time, the Section noticed a sharp increase in the amount of 
litigation filed, in part due to the concern generated by the global pandemic. 
During the year, the Section handled 643 cases.  Of these, 350 were carried over 
from 2019, and 293 were filed in 2020.   

The COVID-19 pandemic presented significant challenges for the 
Section’s clients during the year.  The Section provided advice to both VDOC and 
the VDJJ relevant to their handling and mitigation of the virus.  Because the 
movement of inmates was significantly limited as part of the precautions taken by 
VDOC, the Section worked to facilitate the participation of prisoners in court 
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proceedings, as well as consultation between attorneys and their clients.  In 
addition, the Section provided legal advice and representation to VDOC as it 
administered the Inmate Early Release Program, which was adopted in response 
to the pandemic.  
   
 The Section devoted significant time to providing advice on other 
matters to its client agencies, including advice on agency policies and responses 
to subpoenas or law enforcement requests for information.  During the year, the 
Section handled 517 individual advice matters from its client agencies (up from 
343 advice matters in 2019).  The landscape of correctional law is changing 
rapidly and providing advice to client agencies can assist them in staying ahead 
of the curve on salient issues such as use of force, conditions of confinement, 
religious freedom, and inmate health care.   

 
In addition to the activities described above, the Correctional Litigation 

Section provided advice to the Governor on 36 extradition requests during the 
year. 

 
Criminal Appeals 

 
The Criminal Appeals Section handles an array of post-conviction 

litigation filed by, or on behalf of, individuals convicted of state crimes 
challenging their convictions, including criminal appeals, state and federal habeas 
corpus proceedings, petitions for writs of actual innocence, and other 
extraordinary writs.  The Section also houses the Actual Innocence and Capital 
Litigation Unit.  

 
The Section represents magistrates in civil actions in state courts and 

§ 1983 cases in federal district courts.  The Section also represents the Capitol 
Police and the Commonwealth’s Attorneys’ Services Council.  In addition, the 
Section reviews wiretap applications and assists prosecutors statewide.  Section 
attorneys are also frequently assigned to assist other sections of the Office of the 
Attorney General. 

 
During the year, the Section responded to 37 requests for assistance from 

prosecutors across the state.  The Section also represented state magistrates in 20 
matters, most commonly involving civil actions filed against the magistrates 
relating to performance of their official duties or motions to quash improper 
summonses to appear as witnesses.   
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The Section defended against 594 petitions for writs of habeas corpus 
and represented the Commonwealth in 243 appeals in state and federal courts. 
The Section received petitions for writs of actual innocence from 52 petitioners. 
As noted in last year’s Report, actual innocence continues to be an increasing area 
of responsibility for the Section.   

During the year, there were two capital cases pending in the Section’s 
Actual Innocence and Capital Litigation Unit.  The Section reviewed and 
responded to petitions for writs of actual innocence and defended against appellate 
and collateral challenges filed in these cases. 

Appellate Court Decisions of Note 

Keepers v. Commonwealth, CAV Record No. 0279-19-3; SCV Record 
No. 200811—Keepers, a Virginia Tech engineering student, was convicted of 
being an accessory before the fact to the murder of a thirteen-year-old girl.  At 
issue in this appeal was the admissibility of Keepers’ statements to the police and 
the trial court’s refusal to strike two jurors for cause.  The Court of Appeals held 
that the trial court had not erred in in denying Keeper’s motion to suppress, and 
that it did not abuse its discretion in refusing to strike the two jurors for cause. 
The Supreme Court of Virginia refused Keepers’ subsequent appeal. 

Stevens v. Commonwealth, CAV Record No. 1275-19-2—In this case, 
the Court of Appeals affirmed Stevens’ convictions for object sexual penetration, 
aggravated sexual battery, and taking indecent liberties with a child.  The court 
held that the trial court had acted within its discretion in permitting a child forensic 
examiner to testify on child abuse and delayed reported even though the victim as 
an adult at the time of the trial. 

Logan v. Commonwealth, CAV Record No. 1735-18-1—The Court of 
Appeals affirmed Logan’s conviction for attempting to obtain a firearm while 
subject to a protective order, holding that statements contained in service returns 
on protective orders are not testimonial hearsay. 

Major Crimes and Emerging Threats 

The Major Crimes & Emerging Threats Section (“MC&ET” or 
“Section”) is the primary criminal prosecution section of the Office.  It is 
responsible for prosecuting various crimes, either pursuant to the Attorney 
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General’s jurisdiction under law or at the request of local Commonwealth’s 
Attorneys.  MC&ET is also responsible for representing a host of criminal justice 
and public safety agencies, and for advising the Secretary of Public Safety and 
Homeland Security upon request.  In addition, a Section attorney serves as the 
designee to the Forensic Science Board and another serves as counsel to the Board 
of Local and Regional Jails.  The Section also advises the Secure and Resilient 
Commonwealth Panel, an advisory board of the executive branch of state 
government that monitors and assesses the implementation of statewide 
prevention, preparedness, response, and recovery initiatives and—where 
necessary—reviews, evaluates, and makes recommendations relating to the 
emergency preparedness of government at all levels throughout the 
Commonwealth. 

In 2020, despite challenges presented by the pandemic, the Section 
continued implementation of the Office’s public safety initiatives, including 
continued advancement of the prescription drug abuse agenda to combat the 
heroin/opioid epidemic in Virginia; the prosecution of violent and gun crimes; 
engagement in the prevention, intervention, and suppression of criminal street 
gang activity; participation in major financial crime investigations; and 
investigations through various multi-jurisdictional grand juries.  Additionally, the 
Section continued an ongoing statewide investigation with VSP into sexual abuse 
by clergy of children that may have occurred in Virginia’s Catholic dioceses.  The 
Section secured its first indictment as part of its ongoing investigation against a 
former Loudoun County priest.  The Section continued to work with VSP to 
investigate sexual and other abuse at a New Kent hospital for children, resulting 
in charges against a former doctor at the facility.  In 2020, the Section also worked 
diligently to build successful collaborative law enforcement and prosecutorial 
partnerships to better achieve these public safety initiatives. 

Criminal Prosecutions 

MC&ET is composed of 11 attorneys, including 10 prosecutors who 
handle prosecutions in federal and state courts throughout the Commonwealth.  In 
2020, the Section assisted Commonwealth’s Attorneys in numerous prosecutions 
across Virginia, resulting in convictions for defendants who committed serious 
crimes.  

In 2020, six of the Section’s prosecutors were cross designated as Special 
Assistant United States Attorneys in the Eastern or Western Districts of Virginia 
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to further enhance the valuable working relationship that exists between MC&ET 
and the United States Attorneys’ offices.  Through a grant from the 
Washington/Baltimore High Intensity Drug Trafficking Area Program (HIDTA), 
two of these prosecutors are located at the United States Attorney’s Office in 
Alexandria.  They are responsible for prosecuting significant federal cases relating 
to drug trafficking, with an emphasis on heroin trafficking organizations and 
heroin overdoses.   

Multi-Jurisdictional Grand Juries 

In 2020, MC&ET prosecutors were sworn in as special counsel to the 
multi-jurisdictional grand juries located in Albemarle County, Fairfax County, 
King William County, Newport News, Portsmouth, Powhatan County, Richmond 
City, and Rockingham County.  By participating as special counsel in these multi-
jurisdiction grand juries, MC&ET prosecutors can investigate crimes involving 
narcotics trafficking and overdose deaths, gangs, cold-case homicides, sexual 
abuse, embezzlement, and other serious crimes through the use of grand jury 
subpoenas and testimony.   

Additionally, an MC&ET prosecutor served as coordinating special 
counsel in multi-jurisdictional grand juries located in Newport News, Prince 
Edward County, Portsmouth, Powhatan County, Rockingham County, and the 
Eastern Shore.  As coordinating special counsel, in addition to conducting 
investigations and prosecutions, the MC&ET prosecutor assisted in the formation 
of these multi-jurisdictional grand juries and assisted judges, circuit court staff, 
and Commonwealth’s Attorneys with questions regarding their functions and 
duties.    

Heroin/Opioid Agenda & Related Prosecutions 

The Section continued to make the prosecution of heroin/opioid cases a 
priority.  During the year, MC&ET prosecutors worked with local and federal 
partners to prosecute dozens of cases against dealers and traffickers, involving 
thousands of kilograms of heroin. In addition, the Section prosecuted numerous 
cases involving heroin and fentanyl overdoses.   

MC&ET attorneys and staff have established a major multi-faceted 
approach aimed at employing education, prosecution, and legislation to combat 
the heroin/opioid epidemic in Virginia.  Section prosecutors have consistently 
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sought ways to develop consensus among law enforcement, medical personnel, 
and other community stakeholders through task forces and working groups to 
address the epidemic.  In 2020, while the pandemic placed restrictions on in-
person meetings, an MC&ET prosecutor continued to participate in the Hampton 
Roads Heroin Working Group, with the cooperation of the Office of the United 
States Attorney for the Eastern District of Virginia.  The mission of the group is 
to aggressively and relentlessly target heroin dealers and dismantle supply 
organizations, while reducing demand through community awareness, medical 
community leadership, and the support of service-based organizations and 
treatment facilities.  The Section also worked to establish collaborative 
partnerships to combat opioid abuse in Southwest Virginia.  In addition, the 
Section’s attorneys provided training in methods of investigating and prosecuting 
cases involving overdose deaths linked to opioid distribution. 

Prosecution of Firearms-Related Crimes 

MC&ET prosecutors also work together with the VSP and the Federal 
Bureau of Alcohol, Tobacco, Firearms and Explosives to develop innovative 
strategies to prosecute crimes involving the illegal possession and trafficking of 
firearms in the Commonwealth.  In addition, MC&ET prosecutors collaborate 
with Commonwealth’s Attorneys and United States Attorneys to prosecute crimes 
involving violence and firearms.  During the year, this collaboration resulted in 
numerous significant convictions in both state and federal courts for the crimes of 
robbery; criminal gang participation; use of a firearm during the commission of a 
felony; possession of a firearm by a felon; straw purchase of firearms; and 
possession of firearms in conjunction with narcotics trafficking, including 
untraceable “ghost” guns.   

Agency Representation & Emergency Management 

MC&ET attorneys serve as agency counsel to numerous public safety 
agencies, including the VSP, the Department of Criminal Justice Services (DCJS), 
the Department of Forensic Science (DFS), the Office of the Inspector General 
(OSIG), the Department of Emergency Management (VDEM), the Department of 
Fire Programs (DFP), the State Fire Marshal’s Office, the Virginia Fire Services 
Board, and the Department of Military Affairs (which includes the Virginia 
National Guard and the Virginia Defense Force).  The Section also provides legal 
representation to the Virginia Board of Regional and Local Jails and serves as a 
designee to the Forensic Science Board. 
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Legal representation of the above-referenced agencies and entities 
includes, but is not limited to, reviewing legislation proposed by the agency, 
reviewing proposed regulations and amendments to regulations, and representing 
the agency in federal and state courts.  The Section also provides advice on a wide 
array of subjects, including Freedom of Information Act requests, contracts, and 
personnel issues.  In addition, the Section is responsible for representing DCJS in 
administrative hearings involving individuals licensed by the agency, such as bail 
enforcement agents and private security services businesses.  Attorneys from the 
Section also represent VSP in cases filed by registered sex offenders petitioning 
the court to be relieved of their registration requirements.  

While certain responsibilities of agency representation are shared among 
the Section, MC&ET has one attorney dedicated solely to agency-representation 
matters, particularly in the specialized area of emergency management and natural 
disasters.  As such, MC&ET advises VDEM regarding the legality of emergency 
response actions before, during, and after declared states of emergency.  The 
Section also coordinates with the Governor’s counsel and cabinet secretaries as 
needed during states of emergency.  In 2020, MC&ET assisted with each of the 
State’s declared emergencies.  In preparation for these declared emergencies, 
MC&ET attorneys advised and represented the Secretary of Homeland Security, 
VDEM, the National Guard, and VSP personnel regarding various legal matters.  

MC&ET works closely with emergency management personnel at the 
local, state, and federal levels by participating in regional and national 
workgroups such as the National Capital Region Attorneys Group (NCRAG) and 
the National Emergency Management Association Legal Counsel Workgroup. 
NCRAG addresses legal issues specific to the National Capital Region with a 
focus on special security events, such as inaugurations and other special events in 
Washington, D.C.  In 2020, MC&ET and the Office were successful in 
representing VDEM and the Commonwealth in a multi-million dollar arbitration 
against the Federal Emergency Management Agency, which reversed FEMA’s 
decision not to reimburse the Commonwealth for sheltering costs incurred during 
Hurricane Florence in September 2018. 

Throughout the year, the COVID-19 pandemic placed great demands on 
MC&ET’s agency counsel.  Perhaps the most greatly impacted was VDEM’s 
agency counsel, who worked closely with VDEM to provide rapid and accurate 
legal advice during VDEM’s response to the pandemic.  Along with the Section 
Chief and Deputy Attorney General, VDEM agency counsel participated on Daily 
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Cabinet Briefing calls; the Coronavirus Task Force; the Unified Command 
Leadership Group; and the Legal and Policy Workgroup (for which counsel was 
responsible for updating table of legal questions and maintaining a log of 
legislators’ questions for the Governor’s staff).  In addition, VDEM agency 
counsel coordinated extensively with internal and external agencies and entities 
during the pandemic response.  Specifically, VDEM’s agency counsel:    

• Served on a multidisciplinary OAG team involved with
preparation of lease documents after the U.S. Army Corps of
Engineers identified sites in Fairfax, Richmond, and Hampton for
use as alternate care facilities in case of hospital surge.

• Coordinated with Virginia Tech’s university counsel and Battelle
Memorial Institute’s counsel regarding placement of a Battelle
PPE Decontamination Unit on Virginia Tech’s campus.
Subsequent Battelle Decontamination Units were located in
Richmond, Fairfax, and Newport News.

• Coordinated with VDEM on policies for accepting donations of
PPE from private entities and foreign countries, including China.

• Coordinated with attorneys from OAG’s Health, Education, and
Social Services Division on COVID-related Freedom of
Information Act requests, review of executive orders, and review
of public health emergency orders.

• Provided advice to VDEM on multimillion-dollar procurements.

• Coordinated with the Virginia Department of Agriculture and
Consumer Services’ counsel regarding the use of federal funds to
purchase food for emergency distribution to food banks in the
Commonwealth.

• Assisted the U.S. Department of Homeland Security-Homeland
Security Investigations, Chicago Division with its investigation
into price-gouging by foreign shippers of PPE.

• Assisted VDEM, the Department of Housing and Community
Development, the Virginia Department of Health, and the
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Virginia Department of Social Services with separate projects to 
obtain FEMA approval to house certain individuals in hotels 
during the pandemic. 

In addition, VDEM agency counsel continued to assist VDEM with, 
among other things, review of memoranda of agreement with federal, state, and 
local partners as the Commonwealth prepared for the COVID-19 vaccine 
program. 

Financial Crimes Investigators 

The MC&ET financial crimes team is composed of two financial 
investigators and a criminal analyst.  The mission of this team is to identify, target, 
and disrupt financial crimes and the financial aspects of all other crimes in the 
Commonwealth.  The team assists Commonwealth’s Attorneys, federal 
prosecutors, and local and federal law-enforcement officials by identifying targets 
for investigations, providing “on-site” financial investigative and analytical 
support during the execution of search warrants, sharing timely intelligence on 
money laundering and financial crimes, providing financial crime investigative 
training, and assisting in asset identification and forfeiture actions.  The financial 
crimes team also provides expert assistance to prosecutors in the trial of financial 
cases.  Over the course of the year, the team assisted local and federal law 
enforcement agencies in the investigation of various crimes with a financial 
nexus, including homicide, fraud, embezzlement, and drug and cigarette 
trafficking. 

Health Care Fraud and Elder Abuse 
Medicaid Fraud Control Unit 

The Health Care Fraud and Elder Abuse Section, also known as the 
Medicaid Fraud Control Unit (MFCU), investigates and prosecutes allegations of 
Medicaid fraud and elder abuse and neglect in health care facilities.  The MFCU, 
staffed with a total of 102 positions for the 2020 federal fiscal year running 
October through September, is composed of investigators, auditors, analysts, 
computer specialists, attorneys, outreach workers and administrative staff.  Over 
the past 38 years, MFCU has successfully prosecuted providers in cases involving 
patient abuse and neglect or fraudulent acts committed against the Virginia 
Medicaid program.  Since its inception, the MFCU has recovered over 
$3,306,947,559.11 in court-ordered restitution, asset forfeiture, fines, penalties, 
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civil judgments, and settlements.  During the 2020 calendar year, the MFCU 
recovered $335,828,559.60 in court-ordered criminal restitution, asset forfeiture, 
fines, penalties, civil judgments, and settlements.  MFCU has also seen an 
increase in referrals as it continues to work with local jurisdictions and agencies 
throughout the Commonwealth. 

The MFCU has designated Community Outreach Coordinators located 
in Richmond, Tidewater, Roanoke, Abingdon and Northern Virginia who work to 
establish and strengthen programmatic partnerships between MFCU and 
community organizations, government agencies, academic institutions, and law 
enforcement personnel working with Virginia’s senior population.  The MFCU 
publishes an Annual Report and a quarterly newsletter, and it maintains a Twitter 
account and active Facebook page. 

The MFCU ended the year with 36 convictions and criminal court-
ordered reimbursement, fines and penalties totaling $316,729,266.53.  At the end 
of 2020, MFCU had 117 active criminal investigations.  The Civil Investigations 
Squad ended the year with 18 settlements totaling $19,099,293.07.  At the end of 
2020, MFCU had 314 open civil investigations.   

Among the significant cases that MFCU handled in 2020 were the 
following seven: 

United States v. Indivior Solutions, Inc. (formerly known as Reckitt 
Benckiser Pharmaceuticals Inc.) (W.D. Va.)—On November 12, 2020, Indivior 
Solutions was sentenced to pay $289 million in criminal penalties in connection 
with a previous guilty plea related to the marketing of the opioid-addiction-
treatment drug Suboxone.  The court entered the sentence against Indivior 
Solutions pursuant to a plea agreement.  Indivior will pay $600 million to resolve 
its combined civil and criminal liability.  Altogether, the investigation and 
prosecution of Indivior Solutions and its parent companies, Indivior Inc. and 
Indivior PLC, and two former Indivior executives (its CEO and Medical Director), 
and a resolution with Indivior’s former parent, Reckitt Benckiser Group PLC, 
resulted in recoveries of more than $2 billion.  

Suboxone, which contains the powerful opioid buprenorphine, is a drug 
product approved for use by recovering opioid addicts to avoid or reduce 
withdrawal symptoms while they undergo treatment for opioid use disorder.  In 
connection with its guilty plea, Indivior Solutions admitted to making false 
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statements to the Massachusetts Medicaid program (MassHealth) related to the 
relative safety of Suboxone Film, a version of Suboxone, around children.  

Indivior Solutions, a subsidiary of Indivior Inc., pled guilty on July 24, 
2020, to a one-count felony criminal information charging false statements 
relating to health care matters.  Indivior Inc. agreed to terms complementing the 
Indivior Solutions guilty plea and agreed to implement prospective measures that 
include permanently disbanding Indivior Inc.’s Suboxone sales force and taking 
steps to prevent promoting Suboxone to healthcare providers at a high risk of 
inappropriate prescribing. 

On June 30, 2020, Indivior’s former CEO, Shaun Thaxter, pled guilty to 
a one-count misdemeanor information related to Indivior’s false and misleading 
representations to MassHealth.  On October 22, 2020, the court sentenced Thaxter 
to a six-month term of incarceration and $600,000 in criminal fines and forfeiture. 

On August 26, 2020, Indivior’s former medical director, Tim Baxter, 
pled guilty to a one-count misdemeanor information related to Indivior’s false and 
misleading representations to MassHealth.  On December 17, 2020, the court 
sentenced Baxter to a six-month term of home detention, 100 hours of community 
service, and $100,000 in criminal fines. 

In its guilty plea, Indivior Solutions, which employed marketing and 
sales personnel for the Indivior group of companies, admitted that in October 2012 
it sought to convince MassHealth to expand Medicaid coverage of Suboxone Film 
in Massachusetts and sent MassHealth a misleading chart and  false data 
indicating that Suboxone Film had the lowest rate of accidental pediatric exposure 
(i.e., children taking medication by accident) of all buprenorphine drugs in 
Massachusetts, when in fact it did not.  Indivior Solutions further admitted that 
sending the false and misleading information occurred in the context of marketing 
and promotional efforts directed at MassHealth, which were overseen by top 
executives.  MassHealth announced it would provide access to Suboxone Film for 
patients with children under the age of six shortly after Indivior provided the false 
and misleading information to agency officials. 

United States v. Shetty and United States v. Otto (E.D. Va.)—On January 
16, 2020, Udaya K. Shetty was sentenced on one count of health care fraud.  He 
was sentenced to serve 27 months followed by three years of supervised release. 
He was also ordered to pay $465,692 in restitution.  Mary Otto was sentenced on 
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one count of health care fraud.  She was sentenced to serve 15 months followed 
by three years of supervised release.  Shetty and Otto were employees of the 
medical practice known as the Behavioral & Neuropsychiatric Group.  An 
investigation established that Shetty and Otto, who was the office manager 
responsible for billing, billed time-sensitive psychotherapy CPT and E&M codes 
which, when added together, exceeded Shetty’s workday (sometimes totaling 
more than 12 hours per day).  Additionally, with Shetty’s knowledge, Otto wrote 
prescriptions for controlled substances while Shetty was not present.  The 
prescriptions were written from blank prescription pads that Shetty had previously 
signed.  As a result of the fraudulent billing, $465,942 was obtained from 
Medicaid, Medicare, Tricare, and private insurance companies—monies the 
defendants were not entitled to receive.    

United States v. Jackson (E.D. Va.)—On May 29, 2020, Paulette Jackson 
was sentenced on one count of healthcare fraud and one count of aggravated 
identity theft.  She was sentenced to serve 24 months on the healthcare fraud 
count, and 24 months on the aggravated identity theft count.  She was also ordered 
to pay $506,058.66 in restitution.  Jackson was the owner of United Medical 
Home Oxygen & Medical Supply, a durable medical equipment company and a 
Medicaid-enrolled provider.  An investigation established that from January 8, 
2010 through August 3, 2017, Jackson billed S8121, a liquid oxygen content refill 
code, for a total of 10 recipients in the Eastern District of Virginia.  The S8121 
code allows the provider to bill the actual cost (exclusive of shipping and 
handling) plus 30%.  Jackson inflated her reimbursement of S8121 by billing 
Medicaid anywhere between 45 and 78 times her actual cost.  As a result of 
fraudulently inflating her actual costs, Jackson obtained $471,351.75 in Medicaid 
reimbursements that she was not entitled to receive.   

Commonwealth v. Ndunguru (Fairfax Cty. Cir. Ct.)—On May 1, 2020, 
John Ndunguru was sentenced on five counts of Medicaid fraud and five counts 
of larceny by false pretenses.  He was sentenced to 20 years with 15 years 
suspended and three years active probation on each count.  The sentences were 
ordered to run concurrently.  Ndunguru was also ordered to pay $2,721,620.77 in 
restitution.  Co-defendant Jerry St. Louis was charged with one count of Medicaid 
fraud, one count of false pretenses, and one count of computer fraud.  Considering 
St. Louis’s extensive testimony against Ndunguru, the Commonwealth amended 
the Medicaid fraud charge to computer trespass.  Thereafter, St. Louis pled guilty 
to computer trespass and the court sentenced him to 365 days in jail with 365 days 
suspended.  No restitution was ordered as St. Louis did not benefit directly from 
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the scheme to defraud Medicaid.  The remaining charges were dismissed. 
St. Louis’ testimony was instrumental in securing the conviction of Ndunguru 
who, as a Medicaid provider, led the scheme to defraud Medicaid.  Medicaid 
conducted an onsite Quality Management Review (QMR) of home health care 
provider records maintained by Mercy Services of Health, Inc. (Mercy).  Mercy 
is owned by Ndunguru.  St. Louis was an employee of Virginia Hospital Center. 
An investigation established that St. Louis accessed the Virginia Hospital Center 
case management system without authorization and created false Uniform 
Assessment Instruments for 45 Medicaid recipients who were not otherwise 
eligible to receive long-term care services.  After establishing eligibility, 
Ndunguru fraudulently billed Medicaid for 59 Medicaid recipients who were not 
authorized to receive long-term care services.  A review of billing records shows 
that from October 1, 2014 through July 1, 2018, Ndunguru fraudulently billed 
286,421 hours of care.  As a result of these fraudulently billed hours, Medicaid 
paid $2,721,620.77 for 46 Medicaid recipients who were not authorized to receive 
long-term care services.   

United States v. Purpera (W.D. Va.)—On September 24, 2020, 
Dr. Frank Purpera was sentenced to 90 months incarceration, three years’ 
probation upon release, and a special assessment of $6,000.00.  Purpera will pay 
restitution in the amount of $1,337,647 to Anthem, $949,674 to Medicare, and 
$60,870 to Medicaid.  Purpera was sentenced on 56 counts of distribution of a 
controlled substance, two counts of tampering with a witness, one count of health 
care fraud, and one count of conspiracy to commit health care fraud.  On January 
29, 2020, a jury returned guilty verdicts on all 60 counts of the indictment.  

Purpera owned and operated the Virginia Vein Institute.  As a physician, 
he was authorized to order, dispense, and prescribe controlled substances for 
legitimate medical purposes in the usual course of professional practice.  Purpera 
prescribed 3,400 dosage units of a Schedule II controlled substance and 480 
dosage units of a Schedule IV controlled substance to his wife without a legitimate 
medical need.  In addition, Purpera advised two of his employees to say “I don’t 
recall” or words to that effect if questioned by the government.  Purpera also 
showed an employee a video clip from “The Wolf of Wall Street” that showed 
witnesses stating, “I don’t recall that.”  Purpera told a witness that saying “she did 
not recall” or words to that effect, was a way for her to stay out of the situation. 
Additionally, Purpera falsified patient records to get authorization to perform 
surgeries.  Purpera also had his employees perform surgical procedures for him. 
These employees were not doctors and had no prior medical experience. 



 34A  
2020 REPORT OF THE ATTORNEY GENERAL 

United States v. Moody, and United States v. Major (E.D. Va.)—On 
February 5, 2020, Maurice Moody was sentenced on one count of conspiracy to 
commit healthcare fraud and one count of aggravated identity theft.  He was 
sentenced to serve a total of 51 months followed by three years of supervised 
release.  Moody was also ordered to pay $108,707.90 in restitution jointly and 
severally with Dena Major.  Major was sentenced on March 12, 2020 on one count 
of conspiracy to commit healthcare fraud and one count of aggravated identity 
theft.  She was sentenced to serve a total of 51 months followed by three years of 
supervised release.  Major was also ordered to pay $108,707.90 in restitution 
jointly and severally with Moody.  Moody and Major are the parents of a severely 
disabled Medicaid-eligible son who is a minor.  Their son was eligible to receive 
in-home personal care services and respite care through a consumer-directed 
waiver program.  Because he was a minor, Major acted as the employer of record. 
Major hired Moody to be the personal care aide, despite the fact that both of them 
knew that Medicaid regulations prohibited a child’s biological parent from acting 
as a personal aide to their minor child.  Thereafter, Moody and Major submitted 
timesheets indicating Moody was providing personal care services on dates and 
times when Moody was out of the local area on business.  Major and Moody also 
submitted timesheets claiming Moody provided care when Moody was serving 
time in jail.  In addition, Major and Moody submitted and received payment for 
personal care services for dates and times after their son had been removed from 
their custody.  When challenged, Major attempted to convince investigators that 
another one of her children was the one that was eligible for, and receiving, care.  
As a result of fraudulent timesheets, Medicaid was billed $108,707.90 for services 
Moody was not eligible to provide and that were not provided.   

United States v. Varzmanesh (aka Sandy Vincent) (E.D. Va.)—On 
February 12, 2020, Sandy Vincent was sentenced on one count of healthcare 
fraud.  She was sentenced to one year and one day and placed on one year of 
supervised release.  Vincent was also ordered to pay $863,601.06 in restitution. 
Vincent was the owner/operator of P&S Home Healthcare Solutions (P&S).  P&S 
operated as an agency-directed personal and respite care provider billing for 
services to Medicaid recipients.  An investigation established that P&S falsified 
patient assessments by not having assessments conducted, as required, by 
registered nurses (RNs).  In addition, the resulting recipient plans of care were not 
created by a RN.  Rather, Vincent had a RN review and approve assessments and 
plans of care that were conducted and drafted by unqualified personnel.  The 
falsified assessments conducted by P&S also inflated the type and amount of care 
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that the Medicaid recipients required.  A review of these assessments showed that 
P&S billed Medicaid $764,826.26 using assessments that were improperly 
conducted and overstated the amount of assistance that the recipients needed. 
Investigation also established that P&S was not collecting patient copays from 
their clients but, instead, was billing Medicaid as though a service was provided 
in the amount of the patient copay.  P&S was paid $67,430.44 for amounts that 
should have been billed to the patient as a copay.  Further investigation established 
that Vincent submitted claims showing that P&S provided respite care to 13 
patients that were not eligible to receive respite care services.  A review of billing 
data submitted by P&S shows that Medicaid paid $98,774.80 for respite care that 
was not authorized.  Lastly, review of hospitalization records and incarceration 
records for P&S patients shows that Vincent claimed to have provided services to 
eight Medicaid recipients when they were either in the hospital or incarcerated. 
As a result of these falsified claims, P&S received $4,403.31 for services that were 
not provided.  In total, Medicaid paid $883,298.44 for services that were not 
authorized or not provided.  

Sexually Violent Predators (SVP) Civil Commitment Section 

The Sexually Violent Predators Civil Commitment Section represents 
the Commonwealth in all matters arising out of the Virginia Civil Commitment 
of Sexually Violent Predators Act (the “SVP Act”).  The SVP Act was passed in 
1999 and became effective by emergency legislation in April of 2003.  The SVP 
Act allows the Office to petition circuit courts for the civil commitment of certain 
sexual offenders who been identified by healthcare professionals and experts as 
having a mental abnormality or personality disorder that makes them likely to 
commit future sexually violent offenses.  Civil commitment requires participation 
in an intensive inpatient sex offender specific treatment program at a facility ran 
by the Department of Behavioral Health and Developmental Services.  If civilly 
committed, the respondent is entitled to an annual review every year for the first 
five years, and biennially thereafter. 

Since the time the SVP Act became effective to the end of 2020, the 
Commitment Review Committee and the courts have referred a total of 1,759 
cases to the SVP Section.  During that time, the Section has filed approximately 
953 petitions for civil commitment, resulting in 807 persons having been 
judicially determined to be sexually violent predators.  The SVP Section also 
reviewed approximately 815 other cases in which it determined that offenders did 
not meet the statutory criteria to be declared a sexually violent predator.  During 
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the year, 52 new cases were referred to the Office of the Attorney General, and 
the Section filed 31 new petitions, made 315 court appearances and travelled 
approximately 53,235 miles.   

Tobacco Enforcement Section 

The Tobacco Enforcement Section administers and enforces the Tobacco 
Master Settlement Agreement (MSA), a 1998 agreement between 46 states and 
leading cigarette manufacturers, known as participating manufacturers.  The 
Section works with the National Association of Attorneys General’s Center for 
Tobacco and Public Health, the Virginia Department of Taxation and other MSA-
signatory states to ensure compliance with MSA requirements.  

During the year, the Commonwealth received $130,443,794.05 in 
payments from the participating manufacturers.  MSA settlement funds are used 
to fund medical treatment for low-income Virginians, to stimulate economic 
development in former tobacco-growing areas, and to establish programs to deter 
youth smoking and prevent childhood obesity.  The Section also negotiated and 
signed a settlement agreement with a non-MSA- signatory cigarette manufacturer 
during 2020, resolving an anticipated legal dispute about the future repayment of 
its Qualified Escrow Account (a security held on behalf of each non-MSA-
signatory cigarette manufacturer operating in Virginia).  This agreement secured 
a settlement payment to the Commonwealth of $39,388,787.20, which was 
deposited into the Virginia Health Care Fund in January 2021, at a time when the 
state’s healthcare resources were in very high demand.  Altogether, the Section 
was responsible for total payments of approximately $170 million made to the 
Commonwealth during the year. 

The Section’s enforcement efforts also included maintaining the Virginia 
Tobacco Directory, a published list of tobacco product manufacturers that have 
been certified as compliant with Virginia law; and collecting information on 
cigarette stamping activity throughout the Commonwealth.  The Section enforces 
the MSA’s implementing and complementary legislation through the following: 
(i) review, analysis and investigation of manufacturer applications to sell
cigarettes in the Commonwealth, (ii) the investigation of alleged violations of law, 
(iii) the representation of the Commonwealth in actions under the Virginia
Tobacco Escrow Statute, (iv) audits of Tax Stamping Agents, (v) tobacco retailer
inspections, (vi) seizures of contraband products, and (vii) participation on law
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enforcement task forces with federal, state, and local agencies to combat cigarette 
trafficking. 
 
 During the year, the Section conducted 429 retail inspections, 
seizing and petitioning the courts for the destruction of 1,518 packs of 
contraband tobacco.  It also filed 21 civil cases involving seized contraband, 
conducted a stamping agent facility inspection, and performed four desk 
audits of stamping agents.  The Section assisted several different law 
enforcement agencies in their investigation of 17 individuals and 13 businesses, 
which resulted in the issuance of multiple criminal charges.  The Section 
made four court appearances in cigarette trafficking and tobacco-related 
cases, assisted the Tax Department with 90 stamper permit investigations, 
calculated and secured annual Virginia escrow payments from nine non-
participating cigarette manufacturers totaling $6,825,295.55.  The 
Section processed 1,620 Virginia cigarette tax stamper reports, over 200 
reports from Virginia tobacco distributors and manufacturers, and 32 
certification applications from cigarette product manufacturers.  

Pursuant to statutory requirements, the Section also maintained a list 
on the Attorney General’s website of persons who, because of certain 
criminal convictions involving cigarette trafficking, can no longer be authorized 
holders of cigarettes in Virginia.  Twenty-six such persons were added to this list 
during the year.  Members of the Section also advised the Attorney General 
on tobacco-related bills before the General Assembly, and successfully 
managed the second annual Non-Participating Manufacturer’s Adjustment 
Settlement Agreement data production to the designated data clearinghouse, 
which generated, verified and produced hundreds of records and tens of 
thousands of data points. 

GOVERNMENT OPERATIONS AND TRANSACTIONS DIVISION 

The Government Operations and Transactions Division 
provides comprehensive legal services to secretariats, executive agencies, state 
boards, and commissions for much of the Commonwealth’s government.  
Composed of six Sections—(1) Financial Law and Government Support, (2) 
Environmental, (3) Technology and Procurement Law, (4) Transportation, (5) 
Real Estate and Land Use, and (6) Construction—the Division provides legal 
advice across a wide range of substantive areas, including employment, 
contracts, technology, litigation, purchasing, environment, real estate, and 
the regulatory process.  The Division regularly represents state agencies in 
court, often in close association with other attorneys in the Office. 
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Financial Law and Government Support Section 

The Financial Law and Government Support Section (FLAGS) provides 
legal counsel to more than 90 Commonwealth agencies, boards, commissions, and 
authorities.  This representation is similar to that offered by a general counsel. 
FLAGS provides advice on matters relevant to day-to-day agency management 
including advising on human resources, Virginia Freedom of Information Act 
(VFOIA) questions, compliance with ever changing state and federal laws, and 
revising and updating agency regulations and policies.  For some clients, FLAGS 
attorneys appear in court to defend administrative decisions under the Virginia 
Administrative Process Act or to provide representation in civil suits.  There are 
10 attorneys and one paralegal in the Section.  

FLAGS’ representation of its clients changed markedly when the 
COVID-19 pandemic struck in March 2020.  The pandemic presented urgent and 
unprecedented legal needs, as the usual framework for providing key government 
functions no longer applied.  FLAGS attorneys, all of whom were working 
entirely remotely by the third week of March, spent countless hours assisting 
clients in developing flexible and creative ways to perform core agency functions 
in a new setting in which in-person contact was dramatically limited. 

One of the foremost necessities during the pandemic was providing clear 
and consistent advice to governmental bodies about how to maintain transparency 
and open government without the possibility of full in-person interaction.  FLAGS 
attorneys served as part of an emergency team created by Attorney General 
Herring to advise state agencies on how to maintain compliance with VFOIA 
during the pandemic.  The Section also assisted in the preparation of an official 
opinion about the ability of public bodies to meet remotely in certain 
circumstances during the pandemic while still maintaining openness and 
transparency.  

As part of its work, FLAGS counselled agencies tasked with protecting 
Virginia’s workers.  Almost immediately near the start of the pandemic, the 
Department of Labor and Industry (DOLI) realized that current workplace health 
and safety standards were inadequate to protect workers from COVID-19. 
FLAGS counseled DOLI and the Virginia Safety and Health Codes Board through 
drafting and promulgating specific COVID-19 workplace safety protections in a 
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very quick timeframe.  As a result, Virginia became the first state in the nation to 
deploy occupational safety and health emergency temporary standards to protect 
individuals from COVID-19 exposure in the workplace. 

 
The pandemic and related developments also presented unprecedented 

challenges in election administration.  During its 2020 Session, the General 
Assembly enacted a number of election laws that were implemented for the first 
time during the 2020 election cycle.  Just seven days after Governor Northam 
declared a state of emergency, a candidate’s counsel notified FLAGS attorneys of 
his intent to sue the Commonwealth’s election agencies, claiming that the 
pandemic prevented the collection of signatures required to appear on the ballot.  
By election day in November, FLAGS attorneys, sometimes working with other 
attorneys in the Office, had defended more than 25 state and federal lawsuits filed 
against state elections officials. (A regular non-presidential year will see about 5 
lawsuits; in 2016, the most recent presidential year, there were less than 10 suits).  
Additionally, the attorneys worked closely with state election officials and the 
Governor’s Office to make voting as accessible as possible while upholding 
protections inherent in state law.  This work included participation in an 
agreement in which Virginia consented to accept absentee ballots without a 
witness signature for voters who believed they could not safely have a witness 
present, and another matter in which state elections officials were able to deploy 
a ballot to localities that was capable of being read by an assistive device for voters 
who were blind or had low vision.  

 
In addition to handling the momentous challenges brought on by the 

pandemic, FLAGS attorneys did some of their best work by simply continuing to 
help facilitate the day-to-day operations of government.  Many clients drafted and 
promulgated regulations during 2020, including the Board of Housing and 
Community Development, which successfully updated the Statewide Building 
Code.  FLAGS attorneys also continued to provide timely legal services to the 
agencies charged with ensuring the Commonwealth’s fiscal integrity, including 
the Department of Accounts, the Department of the Treasury, and the Department 
of Taxation.  The attorneys also advised client agencies on the evolving statutes 
and regulations regarding marijuana and hemp, and represented the Virginia 
Employment Commission not only in routine cases, but also in a cutting-edge case 
addressing the alleged misclassification of a gig-economy driver as an 
independent contractor rather than an employee. 

 
In addition to the activities outlined above, FLAGS continues to 
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represent the Department of Veterans Services as it works to provide much 
deserved services to Virginia veterans and their families.  The Section also 
provides advice to circuit and general district court judges and general district 
court clerks, and serves as counsel to the Office of the Executive Secretary of the 
Supreme Court of Virginia (OES).  FLAGS represents a number of executive 
branch advisory boards composed of groups who have historically been 
underrepresented in government and industry: the Council on Women, the African 
American Advisory Board, the Asian Advisory Board, and the Latino Advisory 
Board.  Additionally, FLAGS serves as counsel to the Governor’s Commission to 
Examine Racial Inequity in Virginia Law, a body charged with identifying 
discriminatory laws still in existence in Virginia and making recommendations 
for repeal.   

 
Environmental Section 

 
The Environmental Section represents agencies reporting to the 

Secretaries of Natural Resources; Agriculture and Forestry; Health and Human 
Resources; Finance; and Commerce and Trade.  Clients include the Virginia 
Council on Environmental Justice, the Department of Environmental Quality, the 
Department of Conservation and Recreation, the Soil and Water Conservation 
Board and Districts, the Department of Taxation, the Department of Forestry, the 
Division of Consolidated Laboratory Services of the Department of General 
Services, the Department of Wildlife Resources, the Marine Resources 
Commission, the Environmental Health Division of the Virginia Department of 
Health (VDH), the State Veterinarian’s Office, and the Department of Mines, 
Minerals, and Energy.  The attorneys in the Section provide a wide range of legal 
services, including litigation, legislative and regulatory review, counseling, 
transactional work, representation in personnel issues, responding to subpoenas 
issued to agency personnel, and related matters.  There are nine attorneys and one 
paralegal in the Section. 

 
The Section addressed numerous challenges brought about by the 

coronavirus pandemic during 2020.  The Section advised the Health 
Commissioner on COVID-19 Emergency Health Orders, and the Governor’s 
Office on Executive Orders, and it sought injunctions for violations of these 
orders.  The Section also assisted in facilitating the release of critical funding for 
Breaks Interstate Park, provided advice on emergency response strategies for state 
parks, and advised client agencies and boards about conducting public meetings 
during the health crisis.  Environmental attorneys successfully defended a 
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challenge to DOLI’s emergency temporary standard for protection against 
COVID-19 exposure in the workplace and secured an injunction against a 
restaurant whose license had been suspended by VDH for failing to follow 
COVID-19 protocols (masks and social distancing). 

 
During the year, the Section represented DEQ and its citizen boards, 

including the State Air Pollution Control Board, the State Water Control Board, 
and the Waste Management Board in various enforcement matters.  It prosecuted 
a number of judicial enforcement actions, including a federal action, jointly with 
the U.S. Environmental Protection Agency and the Department of Justice, against 
a large energy company for unpermitted discharges to both surface water and 
ground water, various permit violations, as well as violations of the Emergency 
Planning and Community Right-to-Know Act (EPCRA) and the Comprehensive 
Environmental Response, Compensation, and Liability Act (CERCLA).  A 
consent decree entered in that case imposed a civil penalty of $1.4 million and 
further compels the company to come into compliance will applicable state and 
federal law, conduct multiple environmental compliance audits at numerous 
facilities throughout the Commonwealth, implement a comprehensive 
environmental management system, and maintain a training program for all 
individuals with environmental management responsibilities.  Environmental 
attorneys also advised DEQ and its citizen boards on permit proceedings, 
including navigation of public notice and comment proceedings during the 
pandemic and consideration of environmental justice. 

 
The Section successfully represented VDH on a challenge to the Health 

Commissioner’s findings that support protecting safe drinking water standards.  
 
The Section assisted the Department of Wildlife Resources in drafting 

the first-of-its-kind regulations adopted by a state to address “incidental take” of 
migratory birds in Virginia. 

 
The Section also successfully defended the Virginia Marine Resources 

Commission’s decision to approve a permit for the first floating cage oyster 
aquaculture system in the Commonwealth. 

 
The Section also coordinated with other state Attorneys General to 

challenge federal rollbacks of environmental protections and to address serious 
environmental issues.  Cases included matters involving the Clean Air Act’s 
National Ambient Air Quality Standards for PM2.5 and Ozone, Mercury and Air 
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Toxins, the Affordable Clean Energy Rule, and the Clean Water Act’s Total 
Maximum Daily Load (TMDL) for the Chesapeake Bay.  The Section also 
coordinated with other state Attorneys General to address environmental impacts 
of Per- and Polyfluoralkyl Substances (PFAS).  In the past year, Attorney General 
Herring has signed onto three public multistate Attorney General Comment letters 
to the EPA related to PFAS.  These letters urged the EPA to add all PFAS 
chemicals to the Toxic Release Inventory under the Emergency Planning and 
Community Right-To-Know Act (EPCRA), to include all PFAS-laden articles in 
its 2015 PFAS Significant New Use Rule under the Toxic Substances Control Act 
(TSCA); and to set enforceable drinking water standards for several PFAS as a 
class.  

 
Animal Law Unit 

 
The Environmental Section houses the first-in-the-nation Animal Law 

Unit (ALU), established in 2015.  The ALU continued to grow during 2020 in 
case load and reputation, handling more than 400 criminal, civil, regulatory, 
training, and other animal-related matters.  This work included assisting multiple 
localities with enforcing animal cruelty laws, including seizure, neglect, and 
animal fighting prosecutions.  Although the COVID-19 pandemic caused delay in 
many cases, the ALU prevailed in several significant matters.  In one state court 
matter, the ALU secured a year-long sentence for a cockfighter, the longest ever 
imposed for that offense in Virginia.  The ALU also continued its unprecedented 
success in seizure hearings, rescuing hundreds of animals throughout the year. 

 
In a notable development, the ALU secured criminal indictments in 

several complex cases involving wildlife trafficking across state lines, animal 
cruelty, and the Virginia Endangered Species Act, many of which related to the 
operation of roadside zoos.   

 
The ALU’s experience and expertise has been increasingly sought out 

by officials across Virginia, the nation and the world.  During the year, the ALU 
drafted a “Back to Basics” trial guide for prosecutors, including a discussion on 
the links between animal abuse and domestic violence, including child abuse.  The 
ALU also completed a self-directed training program for the Virginia Department 
of Social Services on the link between animal abuse and violence against persons.  
Countries that have sought the ALU’s assistance include Spain, Greece, and 
Romania.  The ALU authored a chapter in the University of Barcelona Animal 
Crimes Forensics Book, which was published in 2020.  As result of the ALU’s 
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training and guidance in Greece, its Parliament passed an animal forfeiture law 
and strengthened its animal cruelty laws.   

 
Technology and Procurement Law Section 

 
The Technology and Procurement Law Section provides legal 

representation and counsel to the Department of General Services, the Virginia 
Information Technologies Agency, the Secretary of Administration (for 
intellectual property, procurement, supplier diversity, and data sharing issues), the 
Department of Small Business and Supplier Diversity, the Commonwealth’s 
Chief Data Officer, the State Corporation Commission (for procurement matters), 
the Virginia Innovation Partnership Authority, the Virginia Foundation for 
Healthy Youth, and the Information Technology Advisory Council, while also 
providing subject matter expertise to agencies and institutions represented by 
other sections of the Office as needed.  

 
The Section serves as general counsel for many of its clients and provides 

a full range of legal services on government compliance, litigation, and 
commercial transactions.  A central area of focus for the Section is providing 
advice to its clients and other public bodies on a wide range of issues arising 
during all stages of procurement and contracting.  That work often includes 
contract negotiation, drafting, and review; contract management and enforcement; 
and representation in contract and procurement related litigation. 

 
The Section also handles issues relating to data sharing and governance, 

cybersecurity, intellectual property, information technology, and government 
administration.  It assists with patents, trademarks, copyrights, and licensing; 
advises on cloud-based information and technology services; and counsels on 
Freedom of Information Act compliance, employment law matters, and the 
operation of government boards, commissions, and councils. 

 
The Section houses the Office’s Patent Troll Unit and oversees and 

supports statutory high-risk contract reviews throughout the Office.  There are 
five attorneys in the Section. 

 
In response to the COVID-19 pandemic, Section attorneys worked with 

client agencies on a wide range of issues to assist them in transitioning their 
workforce and operations to function remotely to promote the safety of their 
employees and citizen constituents.  Additionally, the Section participated in 
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numerous contractual matters relating to pandemic relief, including providing 
advice on contract provisions required under federal law to ensure FEMA 
reimbursement for the construction of emergency medical facilities that were 
planned and negotiated in the early weeks of the coronavirus pandemic, but 
fortunately never needed.  In addition, the Section reviewed and revised the 
modifications to the contract with Verizon for the Department of Health’s 
Vaccination Call Center. 

 
Notable examples of the Section’s work during 2020 include the following:  
 
• The Section provided legal support to the Commonwealth’s 

central procurement agencies—the Department of General 
Services and the Virginia Information Technologies Agency 
(VITA)—with regard to the development or revision of their 
respective procurement regulations and policies, and assisted 
those agencies with numerous procurements, debarments, 
contracts, and associated disputes and litigation.  It also assisted 
the agencies with joint procurements with other states, Freedom 
of Information Act requests and disputes, data privacy issues, 
and employment matters. 

 
• The Section provided legal representation throughout the 

procurement process, including leading contract negotiations, 
for the Department of General Service’s procurement to replace 
and modernize the award-winning statewide electronic 
procurement system known as eVA. 

 
• The Section provided legal advice to the Department of Small 

Business and Supplier Diversity to support the development, 
implementation, and management of the Commonwealth’s 
COVID-19 relief grant program for small businesses. 

 
• The Section assisted the Governor’s Office and the 

Commonwealth’s Chief Data Officer to draft the Data Trust 
Executive Order and the Agreements governing the Virginia 
Data Trust.  The Virginia Data Trust is a sharing environment 
that establishes consistent standards and requirements for trust 
members through a standardized data sharing agreement.   
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• The Section advised VITA during the development and 
issuance of a request for proposals to replace the statewide 
information technology contingent labor contract used by more 
than 100 public bodies. 

 
• The Section assisted VITA with the drafting and review of 

VITA’s Messaging Request for Proposals.  The Messaging RFP 
will replace the Commonwealth of Virginia’s messaging 
systems including e-mail, instant messaging, and archiving.  

 
• The Section assisted and guided the Virginia State Police’s 

response to the protest of a contract award for its Microwave 
Radio Network Upgrade. 

 
• The Section assisted and guided the Virginia Lottery’s response 

to the protest of the award for the scratch-off tickets contract. 
 
• The Section filed approximately 10 trademark applications for 

various state agencies.  
 
• The Section completed approximately 25 statutory high-risk 

contract reviews and served as a resource for DGS and VITA 
as they performed high-risk contract reviews.  

 
• The Section also assisted OAG counsel for dozens of other 

Commonwealth agencies, institutions and boards, or provided 
assistance to the client agencies directly, with regard to 
procurement and contract matters; technology acquisitions; 
data security and privacy; trademark, copyright, and other 
intellectual property matters; electronic transactions; and 
litigation over procurement or small business enhancement 
disputes. 
 

Transportation Section 
 

The Transportation Section represents, advises, and acts as counsel to the 
Secretary of Transportation, and the state agencies, offices, authorities, and boards 
that report to the Secretary of Transportation.  These bodies include the 
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Department of Aviation, the Virginia Aviation Board, the Virginia Commercial 
Space Flight Authority, the Commercial Space Flight Authority Board, the 
Department of Motor Vehicles, the Virginia Motor Vehicle Dealer Board, the 
Commission on the Virginia Alcohol Safety Action Program, the Virginia Port 
Authority, the Virginia Port Authority Board, the Department of Rail and Public 
Transportation, the Virginia Passenger Rail Authority, the Virginia Department 
of Transportation, the Commonwealth Transportation Board, and the Office of 
Intermodal Planning and Investment.  There are 16 attorneys and one paralegal in 
the Section. 

 
Section attorneys provide advice and representation in numerous 

administrative, regulatory, transactional, contractual, and litigation areas, 
including the Virginia Public-Private Transportation Act (PPTA); the Virginia 
Public Procurement Act (VPPA); contract negotiations, claims and disputes; bond 
issuance and bond refunding and refinancing; voluntary right-of-way acquisitions 
and eminent domain, including land acquisitions, easements and other land 
agreements; negotiations of deeds of trust; outdoor advertising and roadway sign 
issues relating to highway rights-of-way; land use issues, including permit 
agreements for the construction and operation of cell and wireless towers in 
highway rights-of-way; legal jurisdictional transfer requests involving federal 
agencies; environmental matters; automobile titling and registration; driver 
licensure and regulation; motor vehicle fuels tax collection and enforcement; 
motor vehicle dealer licensure, regulation and discipline; motor vehicle dealer 
franchise laws and regulation of franchise dealers and vehicle manufacturers; 
Virginia Alcohol Safety Action Program administration; toll collection and 
enforcement; transportation legislation; grant agreements to railways; and 
regulatory enactments, hearings, and appeals conducted pursuant to the 
Administrative Process Act.  Further, in the Section’s capacity as general counsel 
to client agencies, attorneys provide advice on employment matters, including 
searches for chief executive officers; Freedom of Information Act requests and 
public meetings; employee and document subpoenas; and appointment and 
management of outside counsel for eminent domain, litigation, and immigration 
matters, including active participation in settlement negotiations and 
documentation. 

 
During the year, the Section advised on and defended contracts for 

services (including construction services and professional services), goods, and 
technology, including statutorily required reviews of high-risk contracts.  Many 
of the contracts were quite complex and dealt with public-private partnerships.  
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Of particular note is the Commonwealth’s “Transforming Rail in Virginia” 
initiative, which includes a deal to purchase three rail corridors valued at $525 
million, followed by a $3.2 billion infrastructure program to improve the corridors 
for passenger rail use.  The Section’s attorneys were instrumental in negotiating 
agreements with several private and public entities to accomplish the deal, 
including conducting due diligence review of title and environmental matters for 
350 miles of right-of-way.  In addition, the Section’s attorneys participated in 
negotiating a deal with another Class I railroad to acquire a rail line in southwest 
Virginia and to obtain additional passenger roundtrips between southwest VA and 
Washington, DC, and supported the creation of the new Virginia Passenger Rail 
Authority. 

The Section participated in the negotiation of agreements with regional 
transportation authorities to establish long-term tolling policies, identify projects 
that will receive toll proceeds to unlock congestion, and reviewed a change in 
control of the corporate owner of the entity managing the Elizabeth River Tunnels 
concessionaire.  Attorneys worked to develop an agreement with Maryland to 
coordinate extension of I-495 toll lanes into Maryland and negotiated 
reconfiguration of the road network located between the Pentagon and Arlington 
National Cemetery to assist the federal government’s goals for expanding the 
Cemetery. 

Throughout the year, Section attorneys worked to secure an emergency 
injunction to open a crushed drainage pipe to prevent roadway flooding in the face 
of an approaching hurricane; worked to defend inverse condemnation suits 
relating to flooding across the State; and helped resolve flooding relating to a dam 
that would have trapped citizens in a subdivision during an approaching severe 
storm.  The Section was successful in defending several legal actions, including 
obtaining dismissals or settlements of federal and state court cases involving 
driver records, license suspensions, land use permits, and procurement protests. 
As the COVID-19 pandemic began, Section attorneys provided advice regarding 
executive authority in several areas, including driver licenses and vehicle 
registration, along with advice for conducting public meetings electronically. 

Real Estate and Land Use Section 

The Commonwealth, through its various agencies and instrumentalities, 
is one of the largest holders of real property interests in the state.  The Real Estate 
and Land Use Section (RELU) handles, either directly or with the Department of 
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General Services (DGS), the legal aspects of many of the Commonwealth’s real 
estate transactions.  There are seven lawyers and one legal assistant in the Section.  

 
RELU’s multiple roles include (i) serving as general counsel to the 

Department of Forestry (DOF), the Department of Historic Resources (DHR), the 
Fort Monroe Authority (FMA), and the Virginia Outdoors Foundation (VOF); (ii) 
providing daily advice concerning fee acquisitions, surplus sales, leases, 
conservation easements, utility easements, and interagency transfers of property; 
(iii) providing real estate support to the various institutions of higher education 
and museums that do not have the requisite authority to act independently under 
the Restructured Higher Education Financial and Administrative Operations Act; 
(iv) reviewing and approving payment and performance bonds for construction 
projects managed by DGS, the Department of Conservation and Recreation, the 
Department of Corrections, the Department of Wildlife Resources, the 
Department of Military Affairs (DMA), and Norfolk State University; (v) 
reviewing real-estate related legislation introduced at each session of the General 
Assembly; (vi) assisting with Attorney  General’s opinions pertaining to real 
estate law issues; (vii) serving as the Office’s subject matter experts in real estate 
related litigation, at both the trial and appellate levels; and (viii) serving as special 
real estate counsel to independent authorities upon request.  As of December 31, 
2020, there were over 750 open matters in the Section. 

 
In 2020, the RELU Section: 

 
• Represented various agencies in the acquisition of almost 13,000 

acres of land, either by gift or purchase, in over 35 transactions, 
the total cost of which was over $29 million, not including the 
value of real estate that was gifted; 
 

• Provided real estate expertise in the litigation concerning 
removal of the Robert E. Lee Monument in Richmond; 

 
• Advised VOF on (i) the legal and policy considerations of 

energy and infrastructure projects, balancing open-space 
protections and the need for infrastructure such as roads, 
transmission lines, cellular towers, commercial solar facilities, 
and other utility projects; (ii) the resolution of litigation 
involving an 1,800-acre easement property in Bath County; 
and (iii) legislation addressing unfavorable case law involving 
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easement stewardship; 
 

• Represented FMA with (i) documentation and guidance 
regarding the long-term ground lease of two  significant portions 
of Fort Monroe to private developers to help FMA ensure the 
protection of the property as a historic resource while reducing 
expenses;  and (ii) various commercial leases, operating policies, 
and event contracts; 
 

• Completed the review and approval of 61 payment and 
performance bonds with a total value of over $192 million; and 
 

• Worked with various agencies on the reconveyance of several 
properties from the Virginia Public Building Authority 
following the payoff of bonds. 
 

Among the significant matters handled during 2020, the Section: 
 
• At the onset of the COVID–19 pandemic, worked with DGS, the 

Virginia Department of Emergency Management (VDEM) and 
the U.S. Army Corps of Engineers on potential convention 
center locations in Hampton, Richmond, and Northern Virginia 
to be leased from private owners for use as alternate care 
facilities to house and treat COVID-19 patients; 
 

• Represented DGS in (i) acquiring the real estate interests 
necessary to service the new General Assembly Building and to 
allow for enhanced security measures surrounding Capitol 
Square; and (ii) with carrying out surplus sales; 
 

• Represented DHR with legal issues regarding (i) the replacement 
of the Robert E. Lee statue in the United States Capitol; and (ii) the 
ownership and removal of historic highway markers in Northern 
Virginia commemorating Confederate figures; 

 
• Represented DMA and DGS on a lease from DMA to the City 

of Virginia Beach of approximately 12 acres of land for the 
construction of a parking deck for the Virginia Aquarium and 
Marine Science Center, resulting in a $2.5 million up front 
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payment to the Commonwealth; 
 

• Represented DCR in the acquisition of approximately 3,000 
acres of land for over $22,500,000 in twenty transactions, 
including: 
  
o Approximately 643 acres of land for Machicomoco State 

Park (Gloucester County), acquired in an expedited 
transaction in cooperation with The Conservation Fund, and 
using funds from the Dominion Energy Surry-Skiffes Creek 
settlement; 
 

o Approximately 468 acres of land for two Natural Area 
Preserves: Cave Hill (Augusta and Rockingham Counties) 
and Lyndhurst Ponds (Augusta County); 
 

 A chart of all 2020 transactions completed for 
DCR is shown in Chart 1 below. 

 
• Represented DOF in the acquisition of approximately 5,600 

acres of land for over $6,716,000 in six transactions, including: 
 
o The acquisition, in cooperation with The Conservation 

Fund and various grant-funding partners, of approximately 
2,500 acres of forestland in Charlotte County, which will 
become DOF’s new Charlotte State Forest. 

 
 A chart of all 2020 transactions completed for 

DOF is shown in Chart 2 below. 
 

• Represented DHR in (i) the acquisition of 12 open-space 
easements over approximately 732 acres of historic battlefields 
and historically significant structures in the Commonwealth; (ii) 
twelve other easement projects, ranging from currently-held 
easements to preliminary work on new easements that DHR has 
targeted for acquisition in 2021; and (iii) other agency legal 
matters including easement violations and regulatory issues; 
 

  A chart of 2020 easements completed for DHR 
in 2020 is shown in Chart 3 below. 
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• Represented the Alcohol and Beverage Control Authority (ABC) 

with approximately 52 ABC store leases throughout the 
Commonwealth; 
 

 A chart of ABC leases completed in 2020 is 
shown in Chart 4 below. 

 
• Represented ABC and DGS with issues related to the construction 

of the ABC headquarters and warehouse in Hanover County;  
 

• Drafted and advised FMA and DGS on a Memorandum of 
Understanding regarding real estate transactions; and 
 

• Worked with DGS with respect to environmental covenants 
concerning the Virginia Emergency Fuel Storage Facility 
(197.51 acres in York County owned by VDEM) in accordance 
with the requirements of the EPA to allow for the surplus sale in 
2021. 

   

Chart 1: Department of Conservation and Recreation (DCR) 

Project Name DCR Unit County Acreage Consideration 

Northern 
Virginia 
Conservation 
Trust 
easement and 
dedication 

Crow’s Nest 
Natural Area 
Preserve 
(NAP) 

Stafford 113.676  $ 275,000.00  

Cave Hill, 
LLC 
easement and 
dedication 

Cave Hill 
NAP 

Augusta & 
Rockingham 

118.729  $ 459,300.00  

New River 
Land Trust 
donation 

Camp Branch 
Wetlands NAP 

Floyd 66.247  $ 281,800.00  
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Raymax, LLC Lyndhurst 
Ponds NAP 

Augusta 160.938  $1,158,753.60  

Waynesboro 
Nurseries, 
Inc. 

Lyndhurst 
Ponds NAP 

Augusta 188.424  $1,356,652.80  

King New River 
Trail State 
Park 

Wythe 1.373  $    90,000.00  

Norfolk 
Southern 
(Pamplin 
Extension) 

High Bridge 
Trail State 
Park 

Prince 
Edward & 

Appomattox 

29.959  $ 100,000.00  

Kennedy Clinch River 
State Park 

Wise 56.079  $ 275,000.00  

SouthPort 
Investors 

Cape Charles 
NAP 

Northampton 20.706  $ 820,000.00  

Hill Clinch River 
State Park 

Wise 135.780  $ 328,896.00  

The 
Conservation 
Fund 
(Timberneck 
Farm) 
donation 

Machicomoco 
State Park  

Gloucester 643  $15,000,000.00  

Griffin Pedlar Hills 
NAP 

Montgomery 1.761  $   55,000.00  

O'Dell 
quitclaim 

New River 
Trail State 
Park 

Pulaski -0.084  $         -    

Cross & Sink Poor Mountain 
NAP 

Roanoke 147.656  $   99,500.00  
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Rockydale 
Quarries 

Poor Mountain 
NAP 

Roanoke 37.142  $   36,000.00 

Sink Poor Mountain 
NAP 

Roanoke 133.270  $ 130,000.00 

McIntyre Clinch River 
State Park 

Russell 1.023  $    10,000.00 

Gilginia Tree 
Farm Phase I 

Chestnut 
Ridge NAP 

Bland & 
Giles 

820.797  $  775,000.00 

Apple Patch, 
LLC 

Poor Mountain 
NAP 

Roanoke 75.000  $  142,500.00 

Emmerson 
(Cedar Fields) 
open space 
easement 

Chippokes 
State Park 

Surry 286.300  $1,160,000.00 

TOTALS 3037.776  $22,553,402.40 

Chart 2: Department of Forestry (DOF) 

Project Name County Acreage Consideration 

Charlotte Forest Charlotte 2500  $        6,000,000.00 
Joseph Pines Easement Sussex 421.94  $           270,500.00 

Pine Mountain 
Easement 

Wise 1,429  $           250,750.00 

Alton Easement Sussex 358   Donation 
White Easement Southampton 618  $           195,000.00 

CK Greene Easement Dinwiddie 278   Donation 

TOTALS 5,604.94  $           6,716,250.00 

Chart 3: Department of Historic Resources (DHR) 

Project Name Locality Acreage 

Stevens Tract, Fredericksburg I Battlefield Spotsylvania 
County 

0.267 
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Bullard Farm, Fisher’s Hill Battlefield Shenandoah  178.291 

Fire Station No. 1 City of Roanoke 0.202 

Jefferson Court Apartments City of Danville 0.315 

Culpeper Crossing Tract, Rappahannock Station 
I & II and Brandy Station Battlefields 

Culpeper County 12.442 

Rock Tract, Chaffin’s Farm/New Market Heights 
Battlefield 

Henrico County  33.814 

Wyoming Farm King William 
County 

458.300 

Josephine School Clarke County 0.157 

Belroi Road Lots Gloucester County 6.800 

V Corps Brock Road Tract, Spotsylvania 
Courthouse and Chancellorsville Battlefields 

Spotsylvania 
County 

14.403 

Benchmark II Tract, Fredericksburg I and II 
Battlefields 

Spotsylvania 
County 

4.310 

Mays and Wilson Tract, Trevilian Station 
Battlefield 

Louisa County 22.698 

   

Total Acreage  731.999 
 

Chart 4: Alcohol and Beverage Control Authority (ABC) 
 

Store Number and Location Leased Space 
(Sq.  Ft.) 

Term 

Relocation of Store #383 (Harrisonburg) 3600 5 years 

Renewal of Store #207 (Henrico) 2500 5 years 

New Store #444 (Virginia Beach) 4470 10 years 3 
months 

Relocation of Store #225 (Virginia Beach) 6600 10 years 2 
months 

Store #438 (Alexandria) - Amendment  N/A N/A 

Renewal of Store #083 (Fairfax) 2500 3 years 
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Relocation of Store #318 (Woodstock) 2864 10 years 

Relocation of Store #266 (Lynchburg) 3906 10 years 

Relocation of Store #387 (Front Royal) 4174 10 years 

New Store #402 (Chesterfield) 4000 7 years 

Renewal of Store #232 (Colonial Heights) 4500 5 years 

Renewal of Store #164 (Crewe) 1500 5 years 

Renewal of Store #216 (Franklin) 4025 3 years 

Renewal of Store #208 Ashburn) 2400 5 years 

Relocation of Store #105 (Virginia Beach) 4240 10 years 

Renewal of Store #123 (Clifton Forge) 2456 5 years 

Renewal of Store #342 (Newport News) 2880 5 years 

Renewal of Store #351 (Amelia) 1920 5 years 

Renewal of Store #298 (Suffolk) 1862 3 years 

Renewal of Store #067 (Christiansburg) 3116 5 years 

Renewal of Store #040 (Dulles) 3158 5 years 

Relocation of Store #130 (Colonial Beach) 1750 8 years 

Expansion of Store #221 (Dahlgren) 3200 10 years 

Renewal of Store #365 (Clintwood) 2488 5 years 

Renewal of Store #090 (Fairfax) 2812 7 years 

Renewal of Store #246 (Virginia Beach) 2335 5 years 

Renewal of Store #255 (Petersburg) 3000 5 years 

Renewal of Store #118 (Petersburg) 5437 5 years 
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Renewal of Store #139 (Winchester) 2968 5 years 

Relocation of Hampton Regional Office 
#814 

5212 10 years 

Renewal of Store #038 (Central Garage) 2450 5 years 

Renewal of Store #310 (Hopewell) 2700 5 years 

Relocation of Store #032 (Deltaville) 2400 5 years 

New Store #297 (Warrenton) 2290 7 years 

Renewal of Store #316 (Dumfries) 2880 6 years 

Renewal/Expansion of Store #150 
(Richmond) 

2720 5 years 

New Store #404 (Richmond) 3381 12 years 

Relocation of Store #086 (Bon Air) 3500 10 years 

Renewal of Store #120 (Fairfax) 2500 6 years 

Renewal of Store #301 (Woodbridge) 3013 5 years 

Renewal of Store #142 (Front Royal) 2970 5 years 

Renewal of Store #170 (Herndon) 2850 5 years 

Renewal of Store #218 (Gate City) 3500 4 years and 4 
months 

Renewal of Store #140 (Lexington) 3400 5 years 

Renewal of Store #126 (Nellysford) 2112 5 years 

New Store #081 (Arlington) 4284 10 years 

Relocation of Store #413 (Suffolk) 3000 5 years 

Renewal/Expansion of Store #414 
(Blacksburg) 

4995 5 years, 11 
months 
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Renewal of Store #098 (Virginia Beach) 3646 5 years 

Renewal of Store #309 (Roanoke) 4200 5 years 

Relocation of Store #315 (Chesterfield) 4271 10 years 

Relocation of Store #360 (Richmond) 9758 10 years 

 

Total Leased Space 

 

172,693 

 

 
 

Construction Section 
 

The Construction Section represents all Commonwealth agencies 
involved in construction projects, including contract requirements, risk 
management, and claims and litigation.  The Section assists during the 
administration of construction projects to proactively avoid or minimize disputes, 
guide risk mitigation and enforce contract rights and responsibilities.  These efforts 
support collaboration between the Commonwealth and its construction contractors 
with the goal of achieving timely, high-quality, and on-budget completion of 
projects across the Commonwealth.   

 
In 2020, the Section was called upon to support Commonwealth agencies 

grappling with the challenges of continuing essential public construction projects 
during the COVID-19 pandemic.  The pandemic required review of nearly every 
aspect of ongoing projects, such as funding, supply chain readiness and continuity, 
worker safety considerations, and schedule impacts.  The Section also assisted 
agencies with responding to contractor notices and demands alleging entitlement 
to additional compensation, schedule extensions, and/or modification of contract 
requirements due to the pandemic. 

 
The Section served many Commonwealth projects of historical 

significance in 2020, such as the new General Assembly Building project, 
renovations throughout Capitol Square, the substantial enlargement of the Port of 
Virginia, and the planned expansion of the Virginia Museum of Fine Arts.  The 
Section also supported many “once in a generation” transportation projects, 
including the expansion of the Hampton Roads Bridge Tunnel, the largest 
construction project in Virginia’s history, and the I-66 Corridor Transformation, a 
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28-mile, $3.3 billion project involving numerous roadway and bridge 
improvements.  

 
During 2020, the Section represented the Commonwealth in lawsuits 

seeking to recover or avoid nearly $40 million in damages and defended 
administrative claims seeking more than $18 million in additional payments from 
Commonwealth agencies.  The Section provided proactive construction 
administration and dispute resolution guidance to 23 Commonwealth agencies on 
more than 200 distinct matters during the year.  The Section also pursued recovery 
for defective work on completed and in-progress projects.  For example, the 
Section recovered the full amount under a surety performance bond following 
termination of the contractor.  The Section also negotiated more than $7 million in 
post-construction repairs by contractors to bring existing structures into 
compliance after discovery of building code violations during the construction 
process.  

 
The Section seeks to enforce all rights available to the Commonwealth 

and to ensure a consistent approach to the interpretation and application of the 
law.  It also seeks to minimize uncertainty and claims on future projects by 
devoting time to counseling on project contracts and agency processes for 
construction procurement and administration.  To this end, the Section advised on 
a variety of project-related activities and policies, including contract 
requirements, internal processes, and “lessons learned.” 

 
CIVIL LITIGATION DIVISION 

 The Civil Litigation Division is responsible for the majority of the 
affirmative and defensive civil litigation for the Commonwealth.  The Division 
advances the rights of victims of discrimination, consumers, victims of licensed 
health professionals, ratepayers, and taxpayers.  It also defends the interests of the 
Commonwealth, its agencies, institutions, and officials in civil matters.  The Civil 
Litigation Division consists of six sections: the Office of Civil Rights, Consumer 
Protection, Trial, Insurance and Utilities Regulatory, Financial Recovery, and 
Health Professions.  The Division handles civil enforcement actions pursuant to 
Virginia’s consumer protection and antitrust laws, counsels consumers with 
questions and complaints, and mediates disputes between consumers and 
businesses.  The Division also prosecutes licensed medical professionals who 
have acted contrary to law; investigates and prosecutes civil rights claims in 
employment, housing, education, and public accommodation matters; pursues 
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debts owed Commonwealth agencies; and serves as consumer counsel in 
regulatory matters before the State Corporation Commission. 
 

Office of Civil Rights 
 
 The Office of Civil Rights (OCR), previously known as the Division of 
Human Rights and Fair Housing, saw tremendous growth in authority and 
responsibility in 2020.  Historically, this section has been responsible for two 
functions.  First, it receives and investigates complaints alleging discrimination in 
employment and places of public accommodation in violation of the Virginia 
Human Rights Act or corresponding federal laws.  Second, OCR serves as counsel 
to the Commonwealth’s Real Estate Board and Fair Housing Board for allegations 
of housing discrimination filed by complainants.   

 
With the passage of the Virginia Values Act (Senate Bill 868), the 

categories of protected classes with regard to both of OCR’s traditional functions 
expanded to include sexual orientation, gender identity, and status as a veteran.  
The Office was empowered to bring civil actions against those engaging in a 
pattern or practice of discrimination or in cases of public importance; and the 
businesses over which the Office has jurisdiction in employment discrimination 
matters, as well as the types of adverse employment action that could give rise to 
redress, were expanded considerably.   

 
In addition, with the passage of Senate Bill 5024, enacted to become 

effective in March 2021, the Office was given authority to investigate and file 
civil actions in the name of the Commonwealth where there is reasonable cause 
to believe that law-enforcement officers have engaged in a pattern or practice that 
deprives individuals of their civil rights.    
 
 In cases of alleged discrimination, the Office provides mediation 
services throughout the complaint process to all the parties so they may attempt 
to resolve the dispute themselves.  At the conclusion of an investigation, OCR is 
charged with determining whether there is reasonable cause to believe 
discrimination occurred.  OCR participates in a work-share agreement with the 
federal Equal Employment Opportunity Commission (EEOC) to investigate and 
make determinations regarding alleged violations of Title VII of the Civil Rights 
Act of 1964 and related civil rights laws.  OCR received 288 complaints of 
discrimination in 2020 (up from 233 in 2019) and completed 25 investigations of 
new and existing charges of discrimination.  Twenty of those investigations 
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alleged violations of federal employment discrimination laws through the EEOC 
work-share agreement.  OCR facilitated settlements in two of its investigations, 
resulting in $49,500 in recoveries for the charging parties. 

With regard to enforcement of the Virginia Fair Housing Law, OCR 
provides legal advice and guidance to the Virginia Fair Housing Office and then 
official consultation opinions to the Real Estate and Fair Housing Boards for cases 
alleging discrimination in the sale or rental of residential housing.  If an 
investigation of housing discrimination results in a “reasonable cause” finding and 
a Charge of Discrimination is issued by either Board, OCR prosecutes the alleged 
violation of the Virginia Fair Housing Law through a civil action filed in the 
appropriate local circuit court.  In 2020, OCR provided consultation opinions for 
10 fair housing investigations and initiated or continued civil litigation of seven 
fair housing cases.  The discrimination at issue in these cases was sex, disability, 
race, and familial status.  Also, OCR resolved three fair housing matters during 
the year, providing over $87,000 in compensatory relief to the complainants and 
aggrieved persons.   

In addition, OCR issued the first determination concluding that there was 
reasonable cause to believe that a local school system program had a 
discriminatory impact on protected classes.  The Office also provided advice on 
other legal and regulatory matters as well as assistance with active fair housing 
investigations. 

Consumer Protection Section 

The Consumer Protection Section enforces state and federal laws to 
protect Virginia consumers from deceptive and illegal business practices.  The 
Section includes five units: the Charitable Solicitations and Deceptive Conduct 
Unit; the Predatory Lending Unit; the Antitrust Unit; the Counseling, Intake and 
Referral Unit; and the Dispute Resolution Unit.  During 2020, the Section’s 
enforcement Units recovered more than $32.3 million in relief for consumers and 
payments from violators.  At the close of the fiscal year on June 30, 2020, the 
Office transferred $5,902,740.00 to the Commonwealth’s General Fund.  These 
funds were obtained by the Section while enforcing antitrust and consumer 
protection laws. 



 61A  
2020 REPORT OF THE ATTORNEY GENERAL 

Charitable Solicitations and Deceptive Conduct Unit 

The Charitable Solicitations and Deceptive Conduct Unit (CSDCU) 
investigates and prosecutes suspected violations of the Virginia Consumer 
Protection Act (VCPA), the Virginia Solicitation of Contributions (VSOC) law, 
and other state and federal consumer protection statutes.  CSDCU also serves as 
counsel to the Office of Charitable and Regulatory Programs within the Virginia 
Department of Agriculture and Consumer Services. 

In March 2020, CSDCU joined the New York Attorney General’s Office 
in a settlement with Virginia-based Center for American Homeless Veterans, Inc. 
and Circle of Friends for American Veterans doing business under a variety of 
names across the country.  In Commonwealth v. Center for American Homeless 
Veterans, Inc. (Falls Church City Cir. Ct.), CSDCU alleged the charity violated 
the VSOC law by leading donors to believe that their donations would help 
homeless veterans with food and shelter or job training and support, when in 
reality only tiny amounts of donated money benefitted homeless veterans.  The 
settlement required payment of $100,000 for distribution to charities assisting 
homeless veterans.  The settlement also imposed suspended judgments of 
$3,711,965 for disgorgement, $10,000 for civil penalties, and $10,000 for 
attorneys’ fees and costs, that can be enforced if the defendants violate the 
settlement’s terms.  Among other injunctive relief, the settlement required the 
organization and its founder to cease making any further charitable solicitations 
and for the organization to dissolve.  The founder is prohibited from holding any 
fiduciary position with any charitable organization with respect to any charitable 
asset, acting as a professional solicitor or professional fundraiser, and soliciting, 
receiving, or holding assets for any charitable purpose. 

In April 2020, CSDCU settled a federal lawsuit alleging Roanoke-based 
robocallers illegally telemarketed vehicle sale services, including calling phone 
numbers on the National Do Not Call Registry and deceiving consumers about 
their services and refunds.  The Consent Judgment entered in Commonwealth v. 
Skyline Metrics, LLC (W.D. Va.) enjoined Skyline Metrics, LLC, Adventis, Inc., 
and Bryant Cass from any telemarketing for five years, permanently enjoined 
them from illegal robocalling, telemarketing, and sales practices, and ordered 
them to pay $300,000 in restitution and $8,708.02 in civil penalties and attorneys’ 
fees. The lawsuit was part of “Operation Call It Quits,” a coordinated federal 
and state law enforcement crackdown on robocallers and illegal telemarketers.
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In May 2020, CSDCU joined 32 other states and the District of Columbia 
in a multistate settlement with Santander Consumer USA Inc. regarding its 
subprime automobile lending practices.  In Commonwealth v. Santander 
Consumer USA Inc. (Henrico Cty. Cir. Ct.), CSDCU alleged violations of the 
VCPA related to the company’s aggressive lending tactics, high risk loan 
products, and deceptive servicing.  The settlement includes hundreds of millions 
of dollars in loan forgiveness or deficiency balance waivers for certain consumers; 
$65 million in consumer restitution; a $5 million payment to the states; and 
injunctive relief requiring Santander to consider more realistic monthly debt 
obligations in determining a debt-to-income ratio and to implement steps to 
monitor dealers who engage in income inflation, expense inflation, and power 
booking.  Virginia’s portion of the payment was $30,000. 

In June 2020, CSDCU filed suit against Advanced Towing Company, 
LLC, a towing and recovery operator based in Arlington.  The Complaint in 
Commonwealth v. Advanced Towing Company, LLC (Arlington Cty. Cir. Ct.) 
alleged that Advanced Towing had employed tow truck drivers who were not 
properly registered with the Commonwealth, implemented a practice of unsafely 
towing vehicles, towed vehicles without the proper legal authority, unlawfully 
towed police vehicles and commercial delivery vehicles, and failed to maintain 
contracts with property owners authorizing tows.  The Complaint seeks to enjoin 
Advanced Towing from further violating Virginia and Arlington County towing 
code provisions and to obtain restitution on behalf of consumers, civil penalties, 
and attorneys’ fees. 

In August 2020, CSDCU obtained a settlement with an Ashland-based 
pest control company to resolve allegations that it failed to properly notify 
consumers of their three-day right to cancel a home solicitation sale and failed to 
provide required disclosures in connection with a continuous service offer.  The 
Complaint in Commonwealth v. Venture Pest Control of Charlotte, L.L.C. 
(Hanover Cty. Cir. Ct.) alleged that this conduct violated the Virginia Home 
Solicitation Sales Act, the state’s laws governing automatic renewal offers and 
continuous service offers, and the VCPA.  Under the settlement, Venture Pest 
Control agreed to offer refunds of cancellation fees paid by consumers totaling up 
to $17,463, pay a civil penalty of $2,500, and reimburse the Commonwealth 
$2,500 for its attorneys’ fees and costs. 

Also, in August 2020, CSDCU joined 44 other states, the District of 
Columbia, Guam, and the Northern Mariana Islands in a multistate settlement 
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with American Honda Motor Co., Inc. and Honda of America Mfg., Inc. related 
to defective airbags manufactured by Takata Corporation and installed in Honda 
vehicles.  In Commonwealth v. American Honda Motor Co., Inc. and Honda of 
America Mfg., Inc. (Henrico Cty. Cir. Ct.), CSDCU alleged violations of the 
VCPA related to the defective airbags that contained a faulty propellant that could 
explode even with a minor accident, sending metal shards flying into the vehicle 
cabin.  The settlement includes injunctive relief requiring changes to oversight 
and critical areas of Honda’s business operations and payment of $85,151,210.15 
to the states.  Virginia’s portion of the payment was $1,954,154.58. 

In September 2020, CSDCU joined 41 other states and the District of 
Columbia in a multistate settlement with Anthem, Inc. regarding alleged 
violations of the VCPA in connection with the large data breach of the health 
insurance provider announced in 2015.  The data breach impacted 78.8 million 
consumers, including nearly 3.8 million Virginians, whose stolen data included 
names, dates of birth, Social Security numbers, healthcare identification numbers, 
home addresses, email addresses, phone numbers, and employment information. 
The settlement includes data security and monitoring provisions and payment of 
$30.8 million to the states.  Virginia’s portion of the payment was $1,404,487.61. 

Also, in September 2020, CSDCU joined 47 other states and the District 
of Columbia in a multistate settlement with C.R. Bard, Inc. (Bard) and its parent 
company to resolve allegations that Bard violated state consumer protection laws 
in the marketing and promotion of its transvaginal surgical mesh devices.  The 
Consent Judgment entered in Commonwealth v. C.R. Bard, Inc. (Richmond City 
Cir. Ct.) contained injunctive terms and required Bard to pay $60 million to the 
participating states in three installments.  Virginia’s total portion of the settlement 
was more than $1.25 million. 

Additionally, CSDCU joined the Federal Trade Commission and three 
other states in a settlement with professional solicitor Outreach Calling, Inc. and 
related persons regarding their telemarketing campaigns for charitable 
organizations.  In FTC v. Outreach Calling, Inc. (S.D.N.Y.), CSDCU alleged the 
professional solicitor violated the VSOC law by operating a deceptive fundraising 
scheme that solicited donations on behalf of sham charities.  The settlement 
permanently enjoins both the corporate and individual defendants from 
fundraising for charitable contributions or providing fundraising services on 
behalf of charitable organizations, and includes suspended judgments totaling 
$58,513,101 and payments totaling $892,755 as well as the proceeds from the 
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sales of two houses to be distributed to charitable organizations whose charitable 
purposes are substantially similar to the purposes for which the funds were raised. 

In November 2020, CSDCU obtained a permanent injunction and final 
order against an individual and his two companies for defrauding elderly and 
disabled consumers out of thousands of dollars they paid for the installation and 
delivery of mobility aids and equipment.  The complaint in Commonwealth v. 
Access Mobility Equipment, LLC, 2911 Mobility, LLC, and James R. Clore, Jr. 
(Fredericksburg Cir. Ct.) alleged that the defendants violated the VCPA by 
offering and undertaking contractor services without having a contractor’s 
license.  The court’s order enjoined the defendants from engaging in future 
violations of the VCPA, and it awarded the Commonwealth $84,290.68 in 
restitution for affected consumers, $220,000 in civil penalties, and $64,238.25 in 
attorneys’ fees and costs. 

Also, in November 2020, CSDCU joined 32 states and the District of 
Columbia in a $113 million settlement with Apple Inc. concerning its alleged 
2016 decision to throttle some users’ iPhones speeds to address unexpected 
shutdowns in some of the devices.  The Complaint in Commonwealth v. Apple 
Inc. (Richmond City Cir. Ct.) alleged that problems with the iPhone batteries were 
leading to unexpected shutdowns in the devices and rather than disclosing the 
defect to consumers or replacing the batteries, Apple concealed the problem and 
instead installed software updates that reduced iPhone performance.  Under the 
settlement, Apple paid the Commonwealth $2,648,658.22 and agreed to, going 
forward, provide consumers truthful information about battery health, 
performance, and power management. 

Additionally, CSDCU joined 45 other states and the District of Columbia 
in a multistate settlement with Home Depot U.S.A., Inc. and The Home Depot, 
Inc. regarding the large data breach of the retailer announced in 2014.  In 
Commonwealth v. Home Depot U.S.A., Inc. and The Home Depot, Inc. (Henrico 
Cty. Cir. Ct.), CSDCU alleged violations of the VCPA related to the company’s 
data protection practices.  The data breach exposed the payment card information 
of approximately 40 million consumers.  The settlement includes compliance 
terms designed to significantly strengthen the company’s data security practices 
and payment of $17.5 million to the states.  Virginia’s portion of the payment was 
$299,561.60. 
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In December 2020, CSDCU joined 10 other states in a multistate 
settlement with Healing Heroes Network, Inc. and Hero Giveaways LLC, related 
to deceptive sweepstakes mailers and telephone solicitations to help wounded 
veterans.  In Commonwealth v. Healing Heroes Network, Inc. (Richmond City 
Cir. Ct.), CSDCU alleged violations of the VSOC law based on telemarketing 
scripts and fundraising letters that misleadingly led donors to believe that they had 
won prizes and that their donations would help the organization assist injured 
veterans, when in reality, the organization did not provide or provided only de 
minimis help to veterans and donors had not actually won prizes.  The settlement 
permanently enjoins the corporate defendants from soliciting charitable 
contributions or receiving any payment or other financial benefit from charitable 
solicitations.  It also, for a period of five years, bans several individual defendants 
from certain involvement with nonprofit organizations that solicit charitable 
contributions or hold charitable assets and from serving as a fiduciary or engaging 
in other specified activities involving charitable assets.  The settlement includes a 
liquidated damages provision of $400,000 for violations of the order and a 
monetary payment of $95,000 for distribution to a charity providing services to 
veterans or members of the military. 

 
Predatory Lending Unit 

 
 The Predatory Lending Unit (PLU) investigates and prosecutes 
suspected violations of state and federal consumer lending statutes, including laws 
concerning payday loans, motor vehicle title loans, consumer finance loans, 
mortgage loans, mortgage servicing, and foreclosure rescue services. 
 
 During the 2020 General Assembly session, the Attorney General, and 
members of his PLU team, supported comprehensive consumer lending reforms 
introduced as House Bill 789 (Delegate Lamont Bagby) and Senate Bill 421 
(Senator Mamie Locke).  The proposals, enacted to become effective January 1, 
2021, amended and modernized Virginia’s laws relating to consumer finance 
companies, short-term lenders (formerly payday lenders), motor vehicle title 
lenders, and open-end credit plan lenders in ways that should expand consumer 
access to affordable credit and protect consumers from certain predatory practices.  
The new laws do so by: (1) authorizing internet lending in all loan forms; (2) 
allowing reasonable but more limited interest rates on all loan forms; and (3) 
extending loan terms so payments can be made over time.  By requiring consumer 
finance companies that operate over the Internet to become licensed, limiting the 
interest rates those companies can charge on loans greater than $2,500, and 
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limiting the interest rates and fees open-end credit plan lenders can charge, the 
adopted reforms closed three significant loopholes that several lenders have 
exploited in recent years to harm Virginia consumers.    

 
In September 2020, PLU entered into a settlement with a Nashville-

based open-end credit plan lender, Shiva Finance, LLC d/b/a Advance Financial, 
regarding allegations that Advance Financial violated the VCPA by 
misrepresenting the forum through which the company would resolve consumer 
disputes.  The settlement in Commonwealth v. Shiva Finance, LLC (Richmond 
City Cir. Ct.) provided relief to consumers against whom Advance Financial 
obtained judgments in a Virginia General District Court on or before February 1, 
2020, including: (1) restitution through a combination of credits to accounts and 
cash payments totaling approximately $359,000, and (2) credits of attorneys’ fees 
and costs awarded as part of the judgments, totaling in excess of $830,000.  The 
settlement also enjoined Advance Financial from violating the VCPA and 
required the company to pay $10,000 in civil penalties and $10,000 in attorneys’ 
fees to the Commonwealth. 

 
Also, in September 2020, PLU joined the Consumer Financial Protection 

Bureau (CFPB), 45 states, and the District of Columbia in reaching a $330 million 
settlement with PEAKS Trust 2009-1 (PEAKS).  PEAKS was a Delaware 
statutory trust created in 2009 to purchase, own, and manage certain private 
student loans offered to students attending ITT Technical Institute (ITT).  The 
multistate settlement resolved allegations of unfair, abusive, and deceptive 
practices employed by PEAKS and ITT with respect to ITT students who took out 
loans with PEAKS.  The multistate settlement, which was jointly negotiated with 
the CFPB, included injunctive relief and loan forgiveness for affected student 
borrowers.  Loan forgiveness for Virginia borrowers totaled approximately $15.3 
million. 

 
In December 2020, PLU, 49 other states, the District of Columbia, and 

other state and federal agencies entered into a $86.3 million settlement with 
NationStar Mortgage LLC d/b/a Mr. Cooper to resolve allegations that NationStar 
improperly serviced mortgage loans from January 1, 2011 through December 31, 
2017.  The Consent Judgment entered in State of Alabama v. NationStar Mortgage 
LLC (D.D.C.) provided for approximately $79.2 million in payments and other 
relief to more than 55,800 borrowers nationwide, including approximately $1.6 
million in relief to 1,330 Virginia borrowers, and required NationStar to follow 
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comprehensive mortgage servicing standards that will remain in place for three 
years, starting on January 1, 2021. 

 
Antitrust Unit 

 
 The Antitrust Unit (AU) investigates and prosecutes suspected violations 
of state and federal antitrust laws.  AU also advises state agencies on antitrust 
issues and reviews proposed mergers and other transactions for their potential 
impact on competition. 
 

In June 2019, AU, 12 other states, and the District of Columbia filed suit 
to block the merger of T-Mobile and Sprint.  In February 2020, AU, 11 other 
states, and the District of Columbia entered into a settlement with the parties.  The 
settlement terms included, in addition to the relief secured by the U.S. Department 
of Justice and the Federal Communications Commission, an agreement that the 
new entity would offer additional low-price plans to consumers, commitments to 
price controls, free mobile broadband for low-income households with children, 
and reimbursement of the states’ fees and costs for the investigation and litigation 
related to the merger. 

 
In April 2020, AU, six other states, and the Federal Trade Commission 

filed suit against Vyera Pharmaceuticals and its parent company, Phoenixus AG, 
alleging that the defendants engaged in anticompetitive conduct to maintain a 
monopoly over toxoplasmosis treatment drug Daraprim in Federal Trade 
Commission v. Vyera Pharmaceuticals, LLC (S.D.N.Y.).  The suit also named 
individual defendants Martin Shkreli, the founder of Vyera and Phoenixus, and 
Kevin Mulleady, the chairman of the Phoenixus board and former CEO of Vyera. 

 
In June 2020, AU, 45 states, the District of Columbia, and four territories 

filed suit against Sandoz, Inc. and 25 other generic pharmaceutical manufacturers 
alleging price fixing and market allocation related to 80 topical generic drugs in 
State of Connecticut v. Sandoz, Inc. (E.D. Pa.).  The suit also named 10 individual 
defendants who worked for the defendant manufacturers. 
 

In December 2020, AU, 46 states, the District of Columbia, and Guam 
filed suit against Facebook, Inc. alleging that Facebook has illegally maintained a 
monopoly in the market for Personal Social Network Services and that 
Facebook’s previous acquisitions of Instagram and WhatsApp are unlawful in 
New York v. Facebook, Inc. (D.D.C.). 



  68A    
2020 REPORT OF THE ATTORNEY GENERAL 

 
Also, in December 2020, AU, 34 states, the District of Columbia, Puerto 

Rico, and Guam filed suit against Google, LLC alleging that that Google illegally 
maintains its monopoly power over general search engines and related advertising 
markets through exclusionary contracts and other anticompetitive conduct in 
Colorado v. Google, LLC (D.D.C.). 
 

Counseling, Intake and Referral Unit 
      
 The Counseling, Intake and Referral Unit (CIRU) serves as the central 
clearinghouse in Virginia for the receipt, evaluation, and referral of consumer 
complaints.  All complaints are handled within CIRU, referred to the Section’s 
Dispute Resolution Unit or investigators, or referred to another local, state, or 
federal agency having specific jurisdiction.  CIRU also operates the state’s 
Consumer Hotline, which assists consumers and informs them of where specific 
complaints should be filed. 
      
 In 2020, CIRU received and processed 4,760 written consumer 
complaints.  In addition, CIRU received and handled 27,617 telephone calls 
through the Consumer Hotline. 
 

Dispute Resolution Unit 
 
 The Dispute Resolution Unit (DRU) offers alternative dispute resolution 
services for complaints that do not allege or demonstrate on their face a violation 
of consumer protection law.  Participation in this facilitative process is voluntary 
and allows both the consumer and the business representative to share their 
perspectives.  Where a complaint alleges or demonstrates on its face a violation 
of law, the matter may be referred to a Section investigator, who may either 
attempt to resolve the complaint, or, where a pattern or practice of violations is 
found, work with Section attorneys to prepare a law enforcement action. 
 
 In 2020, DRU along with CIRU and the Section’s investigators resolved 
or closed 3,339 complaints.  Consumer recoveries from closed complaints totaled 
$620,696.57. 
 
 
 
 



  69A    
2020 REPORT OF THE ATTORNEY GENERAL 

Trial Section 
 

The Trial Section of the Civil Litigation Division handles most of the 
civil litigation filed against the Commonwealth.  The cases defended include tort 
claims, civil rights issues, contract issues, denial of due process claims, 
defamation claims, employment law matters, Freedom of Information Act 
challenges, contested workers’ compensation claims, and constitutional 
challenges to state statutes and regulations.  The Section also handles matters 
involving Uninsured Motorists/Under Insured Motorists, the Commonwealth 
Health Research Board, and arising under the Birth-Related Neurological Injury 
Compensation Program.  The Trial Section consists of three Units: General Civil 
Unit, Employment Law Unit, and Workers’ Compensation Unit.  The attorneys 
of the Trial Section also provide litigation support and advice to other sections 
within the Office and represent the Virginia State Bar, the Virginia Board of Bar 
Examiners, the Indigent Defense Commission, and the Department of Human 
Resource Management. 
 

General Civil Unit 
 
 The General Civil Unit provides legal defense in state and federal courts 
to all agencies of the Commonwealth, including the Virginia State Bar, as well as 
to all state judges and clerks of the General District Courts.  The pandemic 
generated significant activity for the Unit during 2020 by way of challenges to the 
Governor’s Executive Orders enacted for the safety and welfare of Virginians.  In 
2020 the Unit received 174 new lawsuits, exclusive of COVID-19-related matters 
that were transferred to the Unit from other divisions of the Office.  The Unit also 
received 15 new matters for the Birth Injury Fund Board.    
 

The General Civil Unit successfully defended numerous challenges to 
the Governor’s Executive Orders throughout the year.  In Bareford v. Northam 
(E.D. Va.), the Unit prevailed in one of the first challenges to be filed against the 
Commonwealth’s gathering restrictions.  In Keenan v. Northam (W.D. Va.), the 
Unit successfully defended against an early effort to overturn the Executive 
Orders based on alleged violations of freedom of religion and the right to 
assemble.  In Schilling v. Northam (Albemarle Cir. Ct.), and Strother v. Northam 
(Fauquier Cir. Ct.), the Unit successfully defended the mask requirements in the 
Executive Orders.  In Dillon v. Northam (Va. Beach Cir. Ct.), the Unit prevailed 
in action brought by Abbey Road restaurant in Virginia Beach that sought to 
invalidate the Executive Orders.   
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The Unit also handled a number of cases regarding the Commonwealth’s 

elections procedures, including procedural changes made in the wake of the 
pandemic.  In Curtin v. State Board of Elections (E.D. Va.), the Unit assisted the 
Solicitor General’s Office in successfully defending a challenge to guidance 
issued by the State Board of Election’s providing accommodations for absentee 
voting during the pandemic.  In League of Women Voters v. State Board of 
Elections (W.D. Va.), the Unit, in conjunction with the Financial Law and 
Government Section and the Solicitor General’s Office, secured an agreement in 
which Virginia consented to accept absentee ballots without a witness signature 
for voters who believed they could not safely have a witness present due to the 
risk of COVID-19 transmission. 
  

In addition to these activities, the General Civil Unit was involved in 
several high-profile cases during the year.  The Unit prevailed in state circuit court 
in two cases involving the Robert E. Lee Monument in Richmond—Gregory v. 
Northam (Richmond City Cir. Ct.) and Taylor v. Northam (Richmond Cir. Ct.).  
In coordination with the Solicitor General’s Office, the Unit successfully argued 
that the Lee Monument was erected in furtherance of the Lost Cause narrative and 
was therefore contrary to the public policy of the Commonwealth, and that the 
General Assembly had repealed the original authorization permitting the 
Governor to accept the statue and the land upon which it sits.   

 
In Commonwealth v. Grede Radford (Richmond Cir. Ct. 2018), the Unit 

worked with the Financial Recovery Section to recoup for the Virginia Economic 
Development Partnership an economic development grant provided to the owner 
of a factory in Radford.  Although the owner’s business was no longer a going 
concern, the Unit’s attorneys were able to secure a reimbursement for the 
Commonwealth of $150,000.00.  In Kessler v. City of Charlottesville (W.D. Va.), 
brought by Unite the Right rally organizer Jason Kessler alleging violations of his 
constitutional rights to free speech and freedom of assembly, the Unit successfully 
won a dismissal of the case.  The Taylor and Kessler cases were appealed, and 
remained pending on appeal as of the end of the year. 

 
Employment Law Unit 

 
 In 2020, the Employment Law Unit provided advice and court 
representation to state agencies and individual defendant employees in 
employment-related litigation.  Attorneys in the Unit also provided training to 
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management and human resources personnel from various state agencies, as well 
as case-specific advice to assist agencies responding to charges pending before 
the Equal Employment Opportunity Commission and the Department of Labor.  
Unit attorneys provided extensive advice to over 30 state agencies regarding 
federal legislation enacted to address COVID-19, including the Families First 
Coronavirus Response Act (FFCRA) and the Coronavirus Aid, Relief and 
Economic Security Act (the CARES Act), as well as substantial new federal 
administrative regulations and guidelines.  In addition to the matters continued 
from prior years, the Unit handled 19 new lawsuits and grievance appeals in 2020 
and reviewed recommendations for 17 Office of Civil Rights cases. 
 
 The Unit received significant favorable rulings from the courts, 
including the decision in Johnson v. Old Dominion University (4th Cir.) which 
affirmed summary judgment on Title VII retaliation and ADA discrimination 
claims related to a fitness-for-duty examination.  In another significant case in 
state court, the Unit successfully defended Virginia Commonwealth University’s 
termination of VCU police officers who had recorded racist and sexist comments 
about protesters gathering in the wake of the murder of George Floyd.  
 

Workers’ Compensation Unit 
 
 The Workers’ Compensation Unit defends workers’ compensation cases 
filed by employees of state agencies.  Since hearings are held throughout the state, 
cases are assigned to attorneys in Richmond and Abingdon.  The Unit handles 
claims brought by injured workers, as well as employers’ applications.  Claims 
include initial compensability and change-in-condition claims and may be 
handled for the life of the matter (including the initial hearing before a Deputy 
Commissioner, review by the Full Commission, and appeals to the Court of 
Appeals of Virginia and the Supreme Court of Virginia).  In 2020, the Unit 
handled 390 new cases. 
 
 In addition, the Unit provides advice and training to the Department of 
Human Resource Management’s Workers’ Compensation Services and its third-
party administrator concerning claims, compensability decisions, and other legal 
matters arising from the routine handling of claims.  The Unit recovers funds for 
Workers’ Compensation Services and works to prevent double recovery by 
claimants by pursuing subrogation claims in instances where the injured worker 
receives monies in litigation involving the accident in which he was injured.  In 
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2020, the Unit assisted Workers’ Compensation Services and its third-party 
administrator with recoveries exceeding $632,000. 
 

Insurance and Utilities Regulatory Section 
 
 The Division’s Insurance and Utilities Regulatory Section serves as the 
Division of Consumer Counsel of the Office of the Attorney General in matters 
involving public utilities and insurance companies before the State Corporation 
Commission (SCC or Commission) and federal agencies such as the Federal 
Energy Regulatory Commission (FERC).  In this capacity, the Section represents 
the interests of Virginia’s citizens as consumers in the regulation of insurance 
companies and regulated utilities, including electric, natural gas, and water 
companies.  The Section also appears before General Assembly committees to 
address proposed legislation impacting consumer interests in the regulation of 
these industries.  
 
 On March 13, 2020, Consumer Counsel filed an emergency petition with 
the SCC for an emergency order prohibiting any Commission-regulated public 
utility from disconnecting or terminating service for non-payment during the term 
of the State of Emergency declared by Executive Order 51.  The Commission 
subsequently entered an order taking judicial notice of the ongoing public health 
emergency related to the spread of COVID-19 and suspending disconnection of 
service to any customer.  In response to questions regarding the terms of the 
suspension of disconnections, the Office supported extending the suspension 
period to a point in the future after Virginia’s economy could recover, allowing 
impacted citizens an opportunity to regain some financial footing.  The 
Commission extended the mandatory suspension of disconnections through 
October 5, 2020, and directed jurisdictional utilities to offer extended payments 
plans to customers remaining in arrears.   
 
 At the General Assembly, Consumer Counsel advocated for important 
ratepayer protections within the landmark Virginia Clean Economy Act (VCEA) 
legislation.  While supportive of the policy goals of the legislation to transition to 
a cleaner electric grid in the Commonwealth, it was important for the Office to 
ensure that the monopoly utilities’ economic regulator, the SCC, retain much of 
its traditional authority to assess the reasonableness and prudence of various 
investments that would be proposed by the companies.    
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Consumer Counsel was active in almost three dozen cases at the SCC in 
2020 involving investor-owned electric utilities.  These companies serve 
approximately 3 million Virginia homes and businesses.  Appalachian Power 
Company had its first base rate case since 2014.  Appalachian had requested a $60 
million rate increase, which would add approximately $10 to a monthly residential 
bill.  Consumer Counsel successfully opposed any rate increase.  In addition, 
Consumer Counsel’s expert testimony led to the Commission’s rejection of the 
company’s request to increase its allowed profit margin, or return-on-equity 
(ROE), from 9.42% to 9.90%.  The SCC approved a new, lower ROE of 9.20%.   

 
 Consumer Counsel participated in numerous cases filed by Dominion 
Energy, the state’s largest electric utility.  Dominion’s Integrated Resource Plan 
(IRP) consists of the utility’s forecast of load obligations and plans to meet those 
obligations over an ensuing 15-year horizon to promote reasonable prices, reliable 
service, energy independence, and environmental responsibility.  Consumer 
Counsel’s expert testimony took issue with the IRP’s lack of a VCEA-compliant 
least cost planning scenario and recommended that the SCC impose various 
measures to mitigate future costs to customers.  As a result, the Commission’s 
final order ruled that it could not conclude that the IRP is reasonable and in the 
public interest.  Consumer Counsel also successfully challenged Dominion’s 
assertion of confidentiality of its net present value (NPV) analyses for its carbon-
emitting generation plants.  As a result, Dominion was required to disclose 
publicly that the company’s hybrid coal/biomass generation plant in Wise County 
has an estimated 10-year NPV of negative $472 million, or more than six times 
worse than the next least economic facility in the company’s generation fleet. 
 
 At the federal level, Consumer Counsel participated in a rulemaking 
docket established by FERC to amend its transmission incentive regulations 
which, if approved, would provide increased customer-funded monetary 
incentives to electric utilities on their transmission investments.  Consumer 
Counsel also intervened in a docket where an entity calling itself the New England 
Ratepayer Association filed a petition for declaratory judgment seeking a ruling 
from FERC that net metering programs represented a wholesale transaction 
subject to FERC’s exclusive jurisdiction.  Net metering programs allow electricity 
consumers with their own generation capabilities to be financially compensated 
for any net amount of electricity produced.  Consumer Counsel filed a protest to 
the petition arguing for state authority over net metering service, resulting in its 
dismissal. 
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 In the area of insurance, Consumer Counsel intervened at the SCC in a 
rulemaking addressing the problem of surprise balance billing from out-of-
network health care providers for elective services at in-network facilities.  The 
Commission adopted the Office’s recommendation not to limit the geographic 
reach of the new legislation with respect to in-network facilities.   
 

Financial Recovery Section 
 
 The mission of the Financial Recovery Section (FRS) is to provide all 
appropriate and cost-effective legal services related to the collection of funds 
owed to the Commonwealth.  The Section performs all steps required to effectuate 
recovery on claims in favor of the Commonwealth, including affirmative civil 
litigation in courts throughout Virginia.  FRS seeks to recover accounts receivable 
related to the provision of state goods and services; the cost to repair damage to 
state infrastructure for the Department of Transportation and other agencies; 
damages resulting from breach of state contracts; and civil fines, costs, and 
penalties imposed by state agencies for violations of administrative regulations.  
The Section also enforces medical liens on personal injury and wrongful death 
claims to recover the costs of related medical services that are provided by state 
hospitals or paid for by state programs.  FRS also conducts the Office’s 
responsibilities regarding non-Medicaid-related recoveries of claims under the 
Virginia Fraud Against Taxpayers Act (FATA).  In addition to litigating claims, 
the Section’s attorneys provide advice and legal services on creditors’ rights, 
bankruptcy, and legislative matters to client agencies and to other sections within 
the Office of the Attorney General     
 
 FRS is self-funded by contingency fees earned from its recoveries on 
behalf of state agencies.  The Section manages and deposits recoveries resulting 
from its general practice in the Debt Collection Recovery Fund and manages and 
deposits recoveries related to FATA matters in the Fraud Recovery Fund.   
 
 FRS succeeded in accomplishing its mission during the year, even 
though the COVID-19 pandemic imposed significant challenges.  FRS took the 
proactive step early in the pandemic to suspend collection activities to ensure that 
debtors—many of whom became unemployed as a result of the crisis—could 
focus on food, healthcare, shelter, and other necessities.  This placed downward 
pressure on Section revenues for the last half of fiscal 2020 and the first half of 
fiscal 2021.  Nevertheless, during the 12 months from July 1, 2019 through June 
30, 2020, gross recoveries for 46 agencies totaled more than $18.5 million in debt 
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collection recoveries.  During fiscal year 2020, the Section earned fees on those 
recoveries of over $3.7 million.  Fiscal year 2020 fees were over $1.2 million in 
excess of Section expenditures.  Out of these excess fees, along with cash on hand, 
$1 million was returned to the Section’s client agencies, resulting in a 27.1 percent 
reduction of the base contingency fee rate paid by these agencies resulting in an 
average effective contingency fee of just 14.7 percent.  By comparison, 
compensation rates for private debt collection litigation firms cost anywhere from 
30 to 40 percent.  
 
 As noted above, from the start of the pandemic, FRS adopted a voluntary 
policy to refrain from seizing COVID-19 government relief payments from 
individuals to satisfy judgment debts owed to the Commonwealth.  Further, FRS 
proposed and supported legislation during the 2020 Special Session to protect 
government COVID-19 relief payments from seizure by creditors, thus helping 
Virginians support themselves and their families during the COVID-19 crisis. 
That legislation, House Bill 5068, protects consumers by directing banks to set 
aside COVID-19 relief payments automatically as exempt upon deposit.  This is 
the first creditor exemption that is automatic, allowing consumers access to funds 
without waiting until the exemption is ruled upon.   
 

Health Professions Section 
 
 The Health Professions Section (HPS) conducts administrative 
prosecutions of cases involving health care professionals before the 13 health 
regulatory boards within the Virginia Department of Health Professions.  The 
Section provides advice and representation of a prosecutorial nature to the Boards 
within the Department, including the Boards of Medicine, Nursing, Pharmacy, 
Dentistry, Veterinary Medicine, Funeral Directors & Embalmers, Audiology & 
Speech-Language Pathology, Counseling, Long-Term Care Administrators, 
Social Work, Psychology, Physical Therapy, and Optometry.  Many of the cases 
that HPS prosecutes involve standard of care violations, overprescribing, fraud, 
drug diversion, patient abuse, incompetence, substance misuse, or inappropriate 
sexual contact.  Following full evidentiary formal hearings before the Boards, 
disciplinary sanctions, including suspension and revocation of licenses, are often 
imposed. 
 
 As in past years, HPS vigorously prosecuted physicians who facilitate 
the current opioid addiction crisis by prescribing controlled substances in a non-
therapeutic or unsafe manner.  Such practices include the prescription of opioids 
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in escalating doses and quantities without establishing a bona fide medical 
condition justifying the prescriptions, without obtaining prior treatment records, 
without monitoring the effects of the medications on patients, and without 
monitoring and managing the patients’ appropriate use of the medications.  HPS 
successfully prosecuted 56 cases involving opioid misuse, overprescribing, and 
standard of care issues in 2020.  Since the beginning of the Herring 
Administration, 525 such cases have been successfully prosecuted, averaging 
more than one per week.  
 
 In one significant case, the Virginia Board of Medicine revoked a 
physician’s license following a three-day formal hearing on February 20-22, 
2020.  The physician is a self-proclaimed “Lyme Disease Expert”; however, such 
expertise is not a Board-recognized classification or specialization.  Following her 
examinations of patients, many of whom were juveniles, non-specific or transient 
symptoms such fatigue, palpitations, headache, constipation, and insomnia would 
result in her ordering repeated tests for a variety of tick-borne illnesses, parasitic 
or bacterial infections, and other rare and unlikely diseases or conditions.  At the 
hearing, the Commonwealth proved by clear and convincing evidence that the 
physician and the employees acting under her direction ordered medically 
unnecessary tests; made diagnoses without sufficient justification; and initiated 
and continued potentially harmful treatment without appropriately weighing 
possible side effects or adverse outcomes against the likelihood of the 
effectiveness of the treatment. 
 
 In another prominent case, the Virginia Board of Physical Therapy 
summarily suspended the license of a physical therapist on June 2, 2020.  The 
Commonwealth’s evidence showed that while providing physical therapy services 
to a patient between October 4, 2019 and February 10, 2020, the physical therapist 
inappropriately touched the patient by virtue of the practitioner/patient 
relationship in a sexual manner without her consent that a reasonable patient 
would consider lewd and offensive.  The Commonwealth’s evidence further 
showed that while providing physical therapy services to the patient, the physical 
therapist failed to communicate with the patient why his plan of care was needed.  
Following a formal hearing on July 16, 2020, the Board found there was no 
clinical justification for the techniques the physical therapist used on the patient.  
The Board was particularly concerned with the therapist’s lack of professional 
judgment, lack of clinical skill, and lack of documentation in the case.  
Accordingly, the Board voted unanimously to indefinitely suspend for no less than 
one year the therapist’s license to practice physical therapy in the Commonwealth. 
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Another notable case in 2020 involved the prosecution of a dentist whose 

negligent conduct in response to a patient’s respiratory distress ultimately caused 
the patient, a 2½ year old boy, to die.  The Commonwealth’s evidence, which 
included an expert opinion, showed that the dentist instructed paramedics and all 
three dental assistants not to intubate the patient, not being fully aware of how 
serious the patient’s respiratory condition actually was.  Moreover, according to 
the expert’s opinion, a hospital would have been better equipped to address a 
patient this young and any ensuing complications of the patient.  Following the 
presentation of the Commonwealth’s evidence, the Virginia Board of Dentistry 
summarily suspended the dentist’s license on June 11, 2020.  Prior to the 
scheduled formal hearing, a consent order was negotiated that provided for the 
voluntary surrender for revocation of the dentist’s license to practice dentistry, 
deep sedation, and general anesthesia in the Commonwealth effective October 9, 
2020. 

 
HEALTH, EDUCATION, AND SOCIAL SERVICES DIVISION 

 
 The Division of Health, Education, and Social Services (HESS) 
represents agencies and institutions of the Commonwealth in the Secretariats of 
Health and Human Resources and Education.  Health and Human Resources 
agencies oversee the provision of social services, health and disability services, 
and vocational rehabilitation to vulnerable populations.  They also regulate 
medical professionals and protect public health by monitoring and advising on 
contagious diseases.  Education agencies and institutions strive to ensure a quality 
statewide system of K-12 and higher education, and help fulfill significant artistic, 
historic, and cultural missions.  
 

Child Support Enforcement Section 
 

The Child Support Section represents the Division of Child Support 
Enforcement (DCSE) of the Virginia Department of Social Services by providing 
legal advice and program guidance, conducting training for agency staff, and 
appearing in both state and federal courts to legally determine paternity and 
establish, modify, and enforce child support obligations.  The Section continued 
its efficient and vigorous litigation of child support cases, appearing at 70,000 
child support hearings that spanned more than 3,300 juvenile and domestic 
relations district court dockets.  
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The Section established more than 6,500 new child support orders and 
enforced existing orders by obtaining lump sum payments of over $7.5 million.  
The Section’s Bankruptcy Unit processed 702 new cases filed under Chapters 7 
and 13 of the U.S. Bankruptcy Code.  The Unit also filed 626 pleadings, including 
proofs of claims, objections to Chapter 13 plans, and motions to dismiss.  As of 
December 2020, the Bankruptcy Unit was handling 782 active bankruptcies 
affecting 921 DCSE cases, composed of 159 cases filed under Chapter 7, and 623 
cases filed under Chapter 13.   
 

The Section worked closely with DCSE management and child support 
field offices to address policy and procedure issues to quickly adapt to the 
challenges of the pandemic.  This included work on updated procedures for filing 
proposed modified orders, standards for expedited review of child support orders, 
updated procedures for the agency’s lien process, addressing issues raised by 
expanded telecommuting, and extensive planning to implement remote 
appearances in local courts.  In addition, Section attorneys continued to provide 
guidance in an ongoing collaboration between DCSE and the Office of the 
Executive Secretary of the Supreme Court of Virginia to create an electronic filing 
system with Juvenile and Domestic Relations District Courts.  The Section 
attorneys also continued to assist in implementing the Procedural Justice-
Informed Alternatives to Contempt (PJAC) program, a test program that seeks to 
increase compliance with child support orders by fostering parents’ trust in child 
support agencies and processes.  
 
 During the 2020 Regular Session of the General Assembly, Section 
attorneys spent 150 hours reviewing and providing advice on 16 bills affecting 
substantive child support law.  These bills address using net income to calculate 
child support obligations, amending the definition of reasonable cost of health 
care coverage for child support purposes, reimbursement for unreimbursed 
pregnancy and birth expenses as part of child support obligations, withholding 
income from independent contractors, assignment of tax credits, and the 
distribution of child support payments.    
 

Section attorneys continue to serve as counsel to the Child Support 
Guidelines Review Panel, which will make its report to the General Assembly in 
December of 2021. 

 
In addition to their other duties, Section attorneys participated 

extensively in professional development and training activities throughout year 
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on the local, state, and national levels.  The Section produced a live 
interactive training for Section attorneys providing six CLE credit hours, 
including two hours in ethics.  It was attended by 40 attorneys and involved two 
outside speakers.  In addition, the Section partnered with DCSE to produce a live 
interactive webinar titled “Effective Interaction: DCSE and Family Law in 
Virginia,” which was approved for two CLE credit hours.  This webinar, which 
was attended by over 600 family law attorneys, represented a successful outreach 
to the private bar.  
 

Education Section   
  

The Education Section provides advice and guidance to all entities 
reporting to the Secretary of Education, including institutions of higher education 
and higher education centers, as well as the Virginia Board of Education, the 
Department of Education, the Library of Virginia, and state museums.   
 

The Section’s representation of the Board of Education and Department 
of Education encompasses a wide variety of K-12 issues, including 
implementation of the Standards of Accreditation and Standards of Quality, 
access to special education services, maintenance of discipline and safety on 
school property, compliance with federal education programs, and teacher 
licensure.  In 2020, the Section assisted the Board and Department in developing 
guidance for schools’ operations during the pandemic and advised both entities 
on teacher licensure determinations.  The Section also worked with counsel for 
the Department of Social Services (DSS) to prepare for the planned transfer of 
responsibility for childcare licensing and related activities from the Department 
of Social Services to the Department of Education. 

 
With respect to higher education, the Section provides advice to 

Virginia’s universities, community colleges, and higher education centers, each 
of which is a self-contained community with a full range of legal needs.  The 
institutions’ response to the pandemic raised a broad array of novel legal issues 
associated with the cessation and resumption of in-person learning and work, 
including FOIA obligations under the unprecedented circumstances.  Attorneys 
advised institutions in all legal matters related to operating during the pandemic, 
including compliance with CDC and state guidance, CARES Act funding, ADA 
and employment matters, and NCAA COVID-19 guidance.  The Section also 
addressed a multitude of other issues, including those relating to campus safety 
and security, admission and educational quality, data security and management, 
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student discipline, athletic compliance, administration of federal grants and aid, 
human resources, protection of intellectual property, complex contracting, 
financing, facility construction, risk and liability, and the evolving landscape of 
federal requirements, including new Title IX regulations that required significant 
changes to existing policies.   

 
Health Services Section 

 
 The attorneys in the Health Services Section represent numerous 
agencies in the Health and Human Resources Secretariat, including the 
Department of Behavioral Health and Developmental Services and its hospitals, 
training centers, and sexually violent predator facility (the Virginia Center for 
Behavioral Rehabilitation); the Department of Health; the Department of Health 
Professions and its regulatory boards; the Department for Aging and 
Rehabilitative Services and its Wilson Workforce and Rehabilitation Center; the 
Department for the Blind and Vision Impaired; the Department for the Deaf and 
Hard of Hearing; and the Virginia Board for People with Disabilities. 
 

Department of Health 
 
 The Section provided advice on multiple issues pertaining to the 
COVID-19 response, including review of the Governor’s executive orders and the 
State Health Commissioner’s orders, the review of contracts, and the review of 
legislation relating to the response.  The Section also provided advice on the 
extent to which health professionals could participate in COVID-19 testing and 
vaccination, as well as liability protection for those individuals and entities 
involved in the response.  The Section’s attorneys further provided representation 
to the Virginia Department of Health in bringing isolation and quarantine orders 
before courts.  In addition to advising on issues related to the COVID-19 response, 
the attorneys continued to provide guidance on a variety of issues including vital 
records, health records privacy, emergency medical services, employee 
grievances, and certificate of public need. 
 

Department of Behavioral Health and Developmental Services 
 
The Department of Behavioral Health and Developmental Services 

(DBHDS) operates nine behavioral health facilities, a training center for 
individuals with developmental disabilities, a sexually violent predator facility, 
and a medical center.  Due to the high-risk populations served by these facilities, 
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the Section’s attorneys provided advice on many legal issues related to 
COVID-19, including patient safety, testing and vaccine administration, and 
staffing.  In addition, the attorneys continued to make appearances in state circuit 
courts to ensure that patients obtained the treatment they needed through judicial 
authorization.   

 
The Section also provided guidance on multiple legal issues arising from 

the high census of the state behavioral health hospitals.  Further, the Section’s 
attorneys successfully defended DBHDS, and its facilities and employees, in 
multiple state and federal court actions brought by current and former patients.  
Throughout the year, the Section provided legal advice to DBHDS on many issues 
including civil commitment, confidentiality, human resources, and regulatory 
compliance.  The Section’s attorneys also continued to represent the 
Commonwealth and the DBHDS in the implementation of the settlement 
agreement entered by the United States District Court for the Eastern District of 
Virginia between the United States and the Commonwealth regarding the State’s 
system of services for individuals with developmental disabilities.  

 
Department of Health Professions 

 
The Section continued its efforts assisting the Department of Health 

Professions and its health regulatory boards in numerous disciplinary proceedings 
and in the review of regulations under the Administrative Process Act.  During 
the year, this representation also included advice on how to proceed with 
necessary disciplinary proceedings and board meetings virtually due to the 
COVID-19 pandemic.  The Section’s attorneys provided guidance to the 
Department regarding suspension of regulatory requirements affecting healthcare 
practitioners to ensure an adequate number of health providers could continue to 
treat Virginia patients for both pandemic and non-pandemic related issues.  The 
Section’s attorneys also provided guidance regarding the ability of non-traditional 
vaccinators to vaccinate the public under state and federal law.  
 

Medicaid and Social Services Section 
 

The Medicaid and Social Services Section represents the Department of 
Medical Assistance Services (DMAS), the Department of Social Services (DSS), 
the Department of Aging and Rehabilitative Services, the Board of the Family and 
Children’s Trust Fund, and the Office of Children’s Services (OCS).  During the 
year, the Section represented these clients on several significant matters and 
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assisted them in protecting the health and safety of children and other vulnerable 
citizens of the Commonwealth.  Although the onset of the COVID-19 pandemic 
presented unique issues that required a rapid response, the Section still handled 
209 new matters and recovered $122,059 in Medicaid overpayments and over 
$6.49 million in a contractual dispute. 

 
Significant activities of the Section during 2020 are related below. 
 

Department of Medical Assistance Services 
 

In the early stages of the pandemic, the Section provided legal advice to 
DMAS on several initiatives designed to provide flexibility for Medicaid 
recipients and providers during the public health crisis.  The most comprehensive 
matter was the Section 1135 Waiver and Appendix K applications that DMAS 
filed with the Centers for Medicare & Medicaid Services (CMS) to obtain 
approval for temporary deviations from federal Medicaid requirements.  DMAS 
received approval from CMS to provide services that assisted both providers and 
recipients alike, including telehealth services, continued coverage, and 
documentation flexibilities.  The Section also assisted DMAS in providing 
Personal Protective Equipment that was in short supply to Medicaid providers 
who were considered essential workers.   
 

The Section defended DMAS in two significant lawsuits during the year.  
Working closely with the Civil Litigation Section, the Section successfully 
defended DMAS in Virginia Hospital & Healthcare Association v. Kimsey (E.D. 
Va.).  The Plaintiffs sought a preliminary injunction enjoining DMAS from 
enforcing two budget items passed by the General Assembly during its April 
session, which (1) reduced reimbursements for avoidable emergency room claims 
for certain procedure codes and (2) modified the definition of readmissions to 
include cases when patients are readmitted to a hospital for the same or a similar 
diagnosis within 30 days of discharge, with a 50 percent reduction in payment for 
potentially preventable readmissions except in certain circumstances.  The 
plaintiffs asserted that both provisions constituted a violation of the Takings 
Clause, and that they were also preempted under federal Medicaid law.  Granting 
the Commonwealth’s Motion to Dismiss, the court determined that injunctive 
relief is not available under the Takings Clause where a just compensation remedy 
is available, and that there is no private cause of action under the federal Medicaid 
statutes and regulations that were cited by the plaintiffs.  The case was appealed 
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and remained pending in the United States Court of Appeals for the Fourth Circuit 
at the end of 2020.  

 
Working with the Office’s Civil Litigation Section and the Medicaid 

Fraud Control Unit, the Section also successfully defended a request for an 
emergency injunction filed in Victoria Transcultural Clinical Center, VTCC, LLC 
v. Kimsey (E.D. Va.) to prevent DMAS’ payment suspension of a Medicaid 
provider.  The Section explained in court that the Medicaid agency is required 
under federal law to suspend Medicaid payments where there is a credible 
allegation of fraud.  The court denied relief to the provider, and the provider 
subsequently settled the related fraud complaint brought by the Medicaid Fraud 
Control Unit, which included the provider’s agreement to pay a settlement amount 
of $263,280 to the United States and the Commonwealth.   

 
   The Section assisted DMAS in several investigations by the federal 
Office of Civil Rights (OCR) within the Department of Health and Human 
Services, all of which were resolved and closed by OCR, with no violations found.  
In December 2019, unauthorized users gained access through one of DMAS’ 
contractors to change the banking information for at least one hospital 
participating in Medicaid and redirected the hospital’s payments to another bank.  
DMAS reported the criminal action to various authorities, including reporting the 
possibility that the unauthorized users had gained access to the information of 
approximately 6,120 Medicaid members.  DMAS voluntarily provided 
notification to affected members, set up a temporary call center to address member 
questions, offered 12 months of complimentary credit-monitoring services, and 
implemented enhanced security measures to its system.  OCR closed its 
investigation after reviewing the information DMAS provided to it relating its 
actions.  OCR also closed its investigation of a Medicaid recipient’s complaint 
over his personal care hours, finding there was no violation of Title II of the ADA 
or Section 504 of the Rehabilitation Act of 1973. 
 
 The Section certified a number of regulatory packages, including the 
three Waiver Redesign regulations for developmental disability waivers, and the 
Commonwealth Coordinated Care Plus (“CCC Plus”) regulations that serve 
individuals with complex care needs through an integrated delivery model across 
the full continuum of care. 
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Department of Social Services 
 

During the year, the Section provided advice to DSS on issues arising 
out of the pandemic, including waivers for certain licensing actions, conducting 
desk or remote inspections of day cares and assisted living facilities, the use of 
electronic signatures for sworn statements, establishing emergency childcare 
facilities in public schools, using childcare subsidy funds for emergency daycares, 
the use of non-congregate sheltering planning, and the use of CARES Act funding 
in various scenarios.  

 
The General Assembly passed several new mandates affecting DSS in 

2020, including legislation that created a statewide unified system for early 
childhood care and education under the Board of the Department of Education.  
This new legislation required the Section to work closely with DSS and the 
Department of Education (DOE) and their attorneys to move the childcare 
licensing, quality and subsidy programs from DSS to DOE by July 1, 2021.  As 
DSS is currently the lead agency under federal law for the Child Care 
Development Block Grant, the transfer raised a number of considerations in the 
drafting of and review of numerous memoranda of understanding, regulations, 
and contracts that affect these programs.    

 
The Section also assisted DSS with the new Percentage of Income 

Payment Program, a new initiative out of the Virginia Clean Economy Act that 
directs DSS, the Virginia Department of Housing and Community Development, 
and the State Corporation Commission to develop a process for low income 
customers to receive weatherization of their homes based on specific factors.  
Beneficiaries of certain programs, such as the Supplemental Nutrition Assistance 
Program and Temporary Assistance for Needy Families, are automatically 
qualified.  Virtual hearings were held to set universal rates, terms and conditions 
to implement this program to assist these customers with their energy use. 

 
Other Activities 

  
The Section assisted its clients on a number of contract matters during 

the year, including the review of statutorily-defined high risk contracts and 
requests for proposals.  Section attorneys reviewed multiple contracts related to 
COVID-19, including contacts related to PPE and funding for food banks.  They 
also reviewed other contracts related to the routine operations of DSS and DMAS, 
including Cover Virginia, Prepayment Analytics, Smiles for Children, the 



 85A  
2020 REPORT OF THE ATTORNEY GENERAL 

Virginia Case Management System, and Fiscal Agent and Provider Enrollment 
Services. Additionally, Section attorneys recovered $6,490,709 that was owed at 
the end of DMAS’s contract with a vendor for funds that DMAS pre-funded into 
a payroll account.   

In addition, Section attorneys worked with the ACLU to ensure that voter 
registration information is transmitted to applicants and recipients of Medicaid 
and other forms of public assistance, as required under the National Voter 
Registration Act.   
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Doyle W. DeGuzman  ...................................................... Senior IT Support Specialist 
Teri Morris Duesbery  ............................................................. SAKI Victim Advocate          
Amy Rush Duncan  ................................................ Community Outreach Coordinator       
Elizabeth A. Edmond  ........................................................................ Paralegal Senior 
Melinda S.C. Edwards  ................................................................................... Paralegal 
Sonya L. Edwards  .................................................................... Claims Representative 
Stephen A. Elswick II  ..................................................................... SAKI Investigator 
Devin A. England  ........................................................... Senior Financial Investigator 
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Laura Ann Evans  ........................................................................................... Paralegal 
Terrie Denise Evans  ....................................................................... Accountant Senior 
Virginia Strouse Evans  ....................................................... Victim Witness Specialist 
Harold Ewers  ............................................................................................. Investigator 
Teresa J. Finch  ........................................................... Intake Specialist Senior Expert 
Stephanie Finklin  ........................................................... Financial Services Specialist 
Tosha A. Fischetti  ..................................................................................... Investigator 
Cheryl D. Fleming  ........................................................ Legal Secretary Senior Expert 
April Shannon Freeman  ................... Director of Programs and Community Outreach 
Charlotte P.L. Gomer  .......................................................................... Press Secretary 
Derek Lee Gonsalves  .............................................................. Systems Administrator 
Michelle Renee Gopez  .................................................................... Records Manager 
John M. Gordon  .................................................................... Investigative Supervisor 
John Anthony Grazioso III  ........................................................................ Investigator 
Marley Cole Griffin  ................................................................................... Investigator 
Elizabeth Via Grimesey ....................................................................... Legal Secretary 
Karl E. Grotos  ................................................................................ Business Manager 
Tracy Lee Hall  ...................................................................................... Web Specialist 
Lyn J. Hammack  .............................................................. Administrative Coordinator 
Kathleen Kildea Harrison  .................................................................... Legal Secretary 
Paul Gabriel Hastings Jr.  ........................................................................... Investigator 
Thomas E. Haynesworth  ................................................................Facilities Assistant 
Jennifer Peterson Heatherington ................................................................ Investigator 
Natalia Heguaburo .............................................................................. Pre-Law Fellow 
Deborah J. Henderson  ............................................................. Legal Secretary Senior 
Howard J. Hicks III  ............................................................... Investigative Supervisor 
Shaquita I. Hicks  .............................................................. Administrative Coordinator 
Ashley Ryan Hogue  ............................................................................ Legal Secretary 
Margaret C. Horn  ................................ Chief of Civil Investigations and Elder Abuse 
Carson Jacob Houser  ............................................................................... Data Analyst     
Shante S. Howell  ...................................................................... Claims Representative     
Makayla Lauren Hudson  ............................................................................... Paralegal         
Adam Zachary Illowsky  ........................... Confidential Assistant and Executive Aide  
Keith Lamont Ingram  .................................................................. Facilities Supervisor  
Steven D. Irons  ...................................................................... Investigative Supervisor      
Stephen Orlando Izaguirre ..................................... Community Outreach Coordinator 
Ruben S. Jefferson Jr.  ................................................................. IT Support Specialist 
Kevin M. Johnson  ......................................................................... Senior Investigator 
Megan Kelly McLeod  ............................................................................... Investigator 
Shawne DeForrest Moore  ........................................................ Legal Secretary Senior 
Jon M. Johnston  .................................................................... Investigative Supervisor 
Kevin Roger Jules  ......................................................... Dispute Resolution Specialist 
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Tammy P. Kagey  .................................................................... Paralegal Senior Expert      
Hyo J. Kang  ............................................... Senior Database Administrator/Developer 
Nicholas Ryan Kawugule  ............................................ Director of Constituent Affairs 
John Michael Kelly  ................................................................................... Investigator 
Jennifer Sweat Kibe  ...................................................................................... Paralegal 
Ryan T. Kolb  ............................................................................. Financial Investigator 
Antonio Darnell Kornegay  ....................................................... Procurement Manager 
Kathryn Brunelle Koziol  ............................................... Dispute Resolution Specialist 
Mary Anne Lange ................................................................... Paralegal Senior Expert 
Donna Lynn Lanno ........................................................... Deputy Director of Finance 
Megan Dijkhuis Leonard  ..................................................................... Legal Secretary 
Hubert Lesniak  .......................................................................................... Investigator 
Patricia M. Lewis  ................................................................ Office Support Specialist 
Tonya Lynn Lindsey  ............................................................... Legal Secretary Senior 
Cameron Brooke Link  ......................................................................... Legal Secretary           
William T. Ludwig  .................................................................................. Data Analyst 
Shirtiera Joi Lynch  ...................... Project Safe Neighborhoods Outreach Coordinator 
David Siamak Malakouti  ....................................... Community Outreach Coordinator 
Tiffany Danielle Marks  ........................................................ Recruitment Coordinator 
Tomisha R. Martin  ................................................................ Claims Specialist Senior 
Joshua A. Marwitz ......................................................................... Senior Investigator 
Grace Nanette Massenburg  .............................Administrative Legal Secretary Senior 
Scott D. Matz  ................................................................................. Network Engineer 
Stephanie B. Maye  .................................................................. Legal Secretary Senior 
LaToya L. Mayo  ................................................................... Administrative Assistant 
Angela M. McCoy  ............................................................ Administrative Coordinator 
Judy O. McGuire  .......................................................... Senior Claims Representative 
Melissa A. McMenemy  ............................................................... Statewide Facilitator 
Jeremy Louis McNeill  ............................................................................... Investigator 
Sonali Sacheen Mehta  ........................................................................ Pre-Law Fellow 
Jacqlyn W. Melson  .................................................................................... Investigator 
David J. Miller  .............................................................................. Senior Investigator 
Matthew Alan Miller  ................................................................. Financial Investigator     
Shatrice Mykia Miller  ......................................................................... Legal Secretary           
Lynice D. Mitchell  .................................................. Office Services Specialist Senior 
Karen G. Molzhon  ......................................................................................... Paralegal 
Tim R. Morley  ........................................................................................... Investigator 
Howard M. Mulholland  ................................................... FCIC Financial Investigator 
Gail Williams Natella  .............................................................. Legal Secretary Senior 
Mary C. Nevetral  ..................................................................Office Support Specialist 
Meaghan E. O’Brien  .......................................Outside Counsel Program Coordinator 
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Trudy A. Oliver-Cuoghi  ................................................................................ Paralegal 
Christopher M. Olson  ................................................................................ Investigator 
Janice R. Pace  ................................................................... Administrative Coordinator 
Sharon P. Pannell  ......................................................... Legal Secretary Senior Expert 
Doris M. Parham  ............................................................................... Intake Specialist 
Erick Daniel Paulson  ................................... Unit Manager, Computer Forensics Unit 
John W. Peirce  ...................................................................... Investigative Supervisor 
Coty D. Pelletier  .................................. Chief of Civil Investigations and Elder Abuse 
Seth Duncan Peltier  ................................................................................... Investigator 
Kyanna Milena Perkins  ................................... Program Director, Victim Notification 
Broadus D. Pettiford  ........................................... Director of Information Technology 
Nicole Therese Phelps  ...................................................................... Victim Advocate 
Lynette R. Plummer  .............. Exec. Assistant to Att’y Gen. & Chief Dep. Att’y Gen. 
Genea C. Poole-Johnson .................................................................... Paralegal Senior 
Sandra L. Powell  ........................................................................................... Paralegal 
Charelle J. Price  ........................................................................................ Investigator 
Syed A. Rahman  .............................................................................................. Auditor 
Cynthia Denise Ready  ............................................................................... Investigator 
Kevin Ross Regan  ...................................................................... IT Support Specialist 
Christine Wendy Reed  ..................................................... Administrative Coordinator 
Elizabeth Brand Rhodes  ...................................................................... Legal Secretary 
Sharon Renee Rice  .................................................................. Legal Secretary Senior 
David A. Risden  ............................................................................ Senior Investigator 
Ashley Elizabeth Rivera  ................................................. eDiscovery Project Manager 
Kimberly G. Robinson  ..................................................................... EEO Investigator 
Tiffany Nicole Robertson  ..................................................... Administrative Assistant 
Frank Matthew Sasser III  .......................................................................... Investigator 
Constance S. Saupé  ....................................................................................... Paralegal 
Michelle S. Scott  ................................................................................. Legal Secretary 
William Alton Shackleford Jr.  ..............................  Community Outreach Coordinator 
Mary Kennedy Sharpe  ...................................................................... Victim Advocate 
Gretchen Lynn Shelton  .............................................................................. Investigator 
Elizabeth G. Sherron  ...................................................... Senior Financial Investigator 
Alexander Ross Smith  ....................................................................... Paralegal Senior 
Faye H. Smith  ................................................................... Human Resources Manager 
Marian B. Smith  ............................................................................. Financial Manager 
Tierra Monet Smith  ............................................................................ Office Assistant 
Carol Snodgrass  .................................................................... Data Analyst Supervisor 
Kimber Dawn Soto  ................................................................. Legal Billing Specialist 
Christina Tia Southall  ................................................................ Financial Investigator 
John Edward Street Jr.  ..............................................................................  Investigator 
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Margaret Michelle Streger ....................................................... Legal Secretary Senior 
Rhonda H. Suggs  ....................................................................................... Investigator 
Kaci Cummings Sutherlin  ............................................................................. Paralegal 
Natalie A. Tamburri Silverman  ......................................................... Paralegal Senior 
Amy Katherine Taylor  .............................................................................. Investigator 
Gregory G. Taylor  ........................................................ Senior Claims Representative 
Kimberly Edwards Taylor  ................................................................. Paralegal Senior 
Christopher Mark Thomas ......................................................................... Investigator 
Patricia S. Thomas ............................................................... Senior Nurse Investigator 
Erin K. Thompson  ..................................................................................... Investigator 
Deborah B. Thrift  ............................................. Deputy Director of Office Operations 
Sandra K. Tobias  ............................................................................... Paralegal Senior 
Mary E. Trapp  ................................................................................... Intake Specialist 
Kristy N. Tredway  ......................................................... Computer Forensic Examiner    
Ashley C. Trowbridge  ................................................................... Senior Investigator 
Joseph Wayne Tucker  ............................................................................... Investigator 
Lynda Turrieta-McLeod  ..................................Administrative Legal Secretary Senior 
Latarsha Y. Tyler ........................................................................................... Paralegal 
Patricia L. Tyler  ...................................................... Paralegal Senior Expert/Manager 
David M. Varcoe  ....................................................................................... Investigator 
Ebony E. Velazquez  ............................... Human Trafficking Task Force Coordinator 
Laura C. Verser  ................................................................................. Paralegal Senior 
Mary Frances Davis Waddell  .................................................. Legal Secretary Senior 
Alexandria Michele Wall  ...................................... Human Trafficking Case Manager 
Kaffa Asoanna Alecia Warren ............................................................. Legal Secretary 
Amy Elizabeth Weatherly  ................................................................. Paralegal Senior 
Christie A. Wells  ...........................................................................Director of Finance 
Nanora W. Westbrook  .............................................................. Claims Representative 
Richard W. Wheeler  .................................................................................. Investigator 
Gerard Joseph White  ..................................................... Director of Office Operations 
Ryan Thomas White  ................................................................ eDiscovery Technician 
Angela Tracey Williams  ...................................................................... Legal Secretary 
Sydnee Ashanti Williams  ...................................................... Re-Entry Case Manager 
Tiffany D. Williams  .......................................................................... Intake Specialist 
Timothy L. Wilson  ............................................. Administration/Operations Manager 
Carla Nagel Winters  ...................................................................................... Paralegal 
Tonya Ellis Woodson  ................................................... Director of Human Resources 
Brian E. Wray  ........................................................................ Investigative Supervisor 
Jessica Louise Wright  .................................................... Computer Forensic Examiner 
Josephine Wright-Crawley  ....................................................... Claims Representative 
Abigail T. Yawn  ........................................................... Legal Secretary Senior Expert 
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James A. Zamparello  ..................................................................... Senior Investigator 
Aaron Montreal Ziglar  .................................................. Dispute Resolution Specialist 
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ATTORNEYS GENERAL OF VIRGINIA 
1776 – PRESENT 

Edmund Randolph ................................................................................ 1776–1786 
James Innes .......................................................................................... 1786–1796 
John J. Marshall1 .................................................................................. 1794–1795 
Robert Brooke ...................................................................................... 1796–1799 
Philip Norborne Nicholas ..................................................................... 1799–1819 
John Robertson ..................................................................................... 1819–1834 
Sidney S. Baxter ................................................................................... 1834–1852 
Willis P. Bocock................................................................................... 1852–1857 
John Randolph Tucker ......................................................................... 1857–1865 
Thomas Russell Bowden ...................................................................... 1865–1869 
Charles Whittlesey (military appointee) ............................................... 1869–1870 
James C. Taylor .................................................................................... 1870–1874 
Raleigh T. Daniel ................................................................................. 1874–1877 
James G. Field ...................................................................................... 1877–1882 
Frank S. Blair ....................................................................................... 1882–1886 
Rufus A. Ayers ..................................................................................... 1886–1890 
R. Taylor Scott ..................................................................................... 1890–1897 
R. Carter Scott ...................................................................................... 1897–1898 
A.J. Montague ...................................................................................... 1898–1902 
William A. Anderson ........................................................................... 1902–1910 
Samuel W. Williams ............................................................................ 1910–1914 
John Garland Pollard ............................................................................ 1914–1918 
J.D. Hank Jr.2 ....................................................................................... 1918–1918 
John R. Saunders .................................................................................. 1918–1934 
Abram P. Staples3 ................................................................................ 1934–1947 
Harvey B. Apperson4 ........................................................................... 1947–1948 

1 The Honorable John J. Marshall served as acting Attorney General in the absence of James Innes 
from mid-October 1794 until late March 1795. 

2 The Honorable J.D. Hank Jr. was appointed Attorney General on January 5, 1918, to fill the 
unexpired term of the Honorable John Garland Pollard, and served until February 1, 1918. 

3 The Honorable Abram P. Staples was appointed Attorney General on March 22, 1934, to fill the 
unexpired term of the Honorable John R. Saunders, and served until October 6, 1947.  

4 The Honorable Harvey B. Apperson was appointed Attorney General on October 7, 1947, to fill 
the unexpired term of the Honorable Abram P. Staples, and served until his death on January 31, 1948. 
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J. Lindsay Almond Jr.5 ......................................................................... 1948–1957 
Kenneth C. Patty6 ................................................................................. 1957–1958 
Albertis S. Harrison Jr. ......................................................................... 1958–1961 
Frederick T. Gray7 ................................................................................ 1961–1962 
Robert Y. Button .................................................................................. 1962–1970 
Andrew P. Miller .................................................................................. 1970–1977 
Anthony F. Troy8 ................................................................................. 1977–1978 
John Marshall Coleman ........................................................................ 1978–1982 
Gerald L. Baliles  ................................................................................. 1982–1985 
William G. Broaddus9 .......................................................................... 1985–1986 
Mary Sue Terry .................................................................................... 1986–1993 
Stephen D. Rosenthal10 ........................................................................ 1993–1994 
James S. Gilmore III ............................................................................. 1994–1997 
Richard Cullen11 ................................................................................... 1997–1998 
Mark L. Earley ..................................................................................... 1998–2001 
Randolph A. Beales12 ........................................................................... 2001–2002 
Jerry W. Kilgore ................................................................................... 2002–2005 

5 The Honorable J. Lindsay Almond Jr. was elected Attorney General by the General Assembly on 
February 11, 1948, to fill the unexpired term of the Honorable Harvey B. Apperson, and resigned 
September 16, 1957. 

6 The Honorable Kenneth C. Patty was appointed Attorney General on September 16, 1957, to fill 
the unexpired term of the Honorable J. Lindsay Almond Jr., and served until January 13, 1958. 

7 The Honorable Frederick T. Gray was appointed Attorney General on May 1, 1961, to fill the 
unexpired term of the Honorable Albertis S. Harrison Jr. upon his resignation on April 30, 1961, and 
served until January 13, 1962. 

8 The Honorable Anthony F. Troy was elected Attorney General by the General Assembly on 
January 26, 1977, to fill the unexpired term of the Honorable Andrew P. Miller upon his resignation 
on January 17, 1977, and served until January 14, 1978. 

9 The Honorable William G. Broaddus was appointed Attorney General on July 1, 1985, to fill the 
unexpired term of the Honorable Gerald L. Baliles upon his resignation on June 30, 1985, and served 
until January 10, 1986. 

10 The Honorable Stephen D. Rosenthal was elected Attorney General by the General Assembly on 
January 29, 1993, to fill the unexpired term of the Honorable Mary Sue Terry upon her resignation on 
January 28, 1993, and served until noon, January 15, 1994.  

11 The Honorable Richard Cullen was appointed Attorney General to fill the unexpired term of the 
Honorable James S. Gilmore III upon his resignation on June 11, 1997, at noon, and served until noon, 
January 17, 1998. 

12 The Honorable Randolph A. Beales was elected Attorney General by the General Assembly on 
July 10, 2001, and was sworn into office on July 11, 2001, to fill the unexpired term of the Honorable 
Mark L. Earley upon his resignation on June 4, 2001, and served until January 12, 2002. 
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Judith Williams Jagdmann13 ................................................................ 2005–2006 
Robert F. McDonnell ........................................................................... 2006–2009 
William C. Mims14 ............................................................................... 2009–2010 
Kenneth T. Cuccinelli II ....................................................................... 2010–2014 
Mark R. Herring ................................................................................... 2014– 

13 The Honorable Judith Williams Jagdmann was elected Attorney General by the General 
Assembly on January 27, 2005, and was sworn into office on February 1, 2005, to fill the unexpired 
term of the Honorable Jerry W. Kilgore upon his resignation on February 1, 2005, and served until 
January 14, 2006.  

14 The Honorable William C. Mims was elected Attorney General by the General Assembly on 
February 26, 2009, and was sworn into office on February 27, 2009, to fill the unexpired term of the 
Honorable Robert F. McDonnell upon his resignation on February 20, 2009, and served until January 
16, 2010. 
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The following is a list of significant cases handled by the Office of the 
Attorney General during the year in the Supreme Courts of the United States and 
Virginia. For cases classified as “pending,” the status given below reflects the 
status of a case as of the end of calendar year 2020. Further developments during 
2021 may have occurred. 

SUPREME COURT OF THE UNITED STATES 

DECIDED 

Mathena v. Malvo, Docket No. 18-217.  Dismissing case pursuant to Sup. Ct. R. 
46.1.  House Bill 35 (2020 Sess.) passed thereby mooting the case.  House Bill 35 
“[p]rovides that any person sentenced to a term of life imprisonment for a single 
felony offense or multiple felony offenses committed while that person was a 
juvenile and who has served at least 20 years of such sentence and any person 
who has active sentences that total more than 20 years for a single felony offense 
or multiple felony offenses committed while that person was a juvenile and who 
has served at least 20 years of such sentences shall be eligible for parole.”   

PENDING 

Delaware v. Pennsylvania, Docket No. 22O145.  Pending matter where the 
Commonwealth is one of a 27-State coalition suing the State of Delaware, arguing 
that Delaware has improperly failed to distribute unclaimed “official checks” that 
represent abandoned and unclaimed funds.  

New York v. Department of Justice, No. 20-796.  On December 7, 2020, the 
plaintiff states (which originally included Virginia) filed a petition for a writ of 
certiorari seeking to resolve a split in the circuits related to the Department of 
Justice’s (DOJ’s) new eligibility criteria for funding under the Edward Byrne 
Memorial Justice Assistance Grant (“Byrne JAG”) statute.  The Byrne JAG 
program requires the DOJ to provide grants to state and local governments based 
on a statistical formula, provided that the governments use those funds for one of 
eight statutorily designated criminal justice purposes.  For the 2017 grant year, 
the DOJ administratively imposed three new substantive requirements 
conditioning state and local governments’ eligibility for the Byrne JAG program 
on whether they would provide various forms of assistance to federal immigration 
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enforcement over the term of the grant. Four courts of appeals rejected the new 
conditions as beyond the DOJ’s authority in implementing the grant statute, 
whereas the Second Circuit Court of Appeals upheld the use of the conditions. 
The plaintiff states and DOJ have asked the Court to defer ruling on the petition 
until the Biden administration has a chance to set forth its position on the 
challenged conditions. 

REFUSED 

Bowling v. Clarke, Docket No. 19-6710.  Denying certiorari in case where a 
former juvenile offender asked the Supreme Court to summarily vacate a Fourth 
Circuit decision claiming that his Eighth Amendment rights were violated by the 
Virginia parole system on the grounds it gave inadequate consideration to his 
youth. 

Johnson v. Kiser, Docket No. 19-871.  Denying certiorari in a case where a 
criminal defendant argued that he was constitutionally entitled to the assistance 
of a neuropsychologist at trial. 

Tolle v. Northam, Docket No. 19-1283.  Denying certiorari to pro se plaintiff 
challenging the Governor’s executive order issued to combat the spread of the 
novel coronavirus (COVID-19). 

SUPREME COURT OF VIRGINIA 

DECIDED 

Akers v. Commonwealth, Record No. 190094.  Affirming the judgment of the 
Court of Appeals where the trial court lacked jurisdiction to consider a motion to 
reduce a sentence pursuant to Code § 19.2-303 after the Appellant had been 
transported to the custody of the Department of Corrections.  

Armstrong v. Commonwealth, Record No. 181393.  Dismissing as moot appeal of 
“habitual drunkard” classification due to legislative changes (2020 Acts ch. 150). 

Arthur v. Commonwealth, Record No. 190186.  Reversing a decision of the Court 
of Appeals that affirmed Arthur’s sentence of ten years’ incarceration, all 
suspended, for his conviction for possession of precursors with intent 
to manufacture methamphetamine, in violation of Code § 18.2-248(J), because the  
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statutory maximum for the offense is five years, rendering the trial court’s 
sentence void ab initio.   

Braithwaite v. Clarke, Record No. 200104.  Dismissing as moot a petition for a 
writ of mandamus to compel the Virginia Department of Corrections to 
recalculate Petitioner’s release date; Petitioner’s sentences were recalculated, and 
he was released.   

Burke v. Young, Record No. 200095.  Reversing a circuit court’s dismissal and 
remanding to continue adjudication of the case filed by a Virginia Department of 
Corrections inmate against various corrections officers, asserting that they 
violated his Eighth Amendment rights by placing him in ambulatory restraints for 
approximately 20 hours.  

Butcher v. Commonwealth, Record No. 181608.  Affirming the judgment of the 
Court of Appeals in a plurality opinion, with two concurring opinions and one 
dissenting opinion, determining that Appellant violated Code § 46.2-894 by 
failing to satisfy either of the two reporting requirements in the statute.  Vacating 
the portion of the Court of Appeals’ opinion that addressed the 
conjunctive/disjunctive interpretations of the statute.   

Commonwealth v. Groffel, Record No. 191233.  Affirming a judgment of the 
Court of Appeals determining that the possession at one time and place of firearms 
and ammunition incompatible with those firearms, constitutes a single violation 
Code § 18.2-308.2.  

Conway v. Commonwealth, Record No. 190898 (consolidated with Evans v. 
Commonwealth, Record No. 190846).  Affirming judgments from the Court of 
Appeals that found that the bar of Code § 19.2-294 to convictions under two or 
more statutes for the “same act” did not bar conviction for possession of a firearm 
by a convicted felon following conviction of the same defendant for carrying a 
concealed weapon.   

Flanders v. Commonwealth, Record No. 181228.  Affirming a decision of the 
Court of Appeals finding that felony hit and run could serve as a predicate offense 
for felony homicide where the facts of the case established that there was malice 
inherent in the underlying felony.   

Givens v. Commonwealth, Record No. 200408.  Procedurally dismissing 
appeal of second-degree murder conviction raising evidentiary issues about failure to  
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admit Appellant’s entire statement to police officers and certain convictions in the 
victim’s prior criminal history.   

Goldman v. State Board of Elections, Record No. 201067.  Dismissing petition 
seeking writs of prohibition and mandamus challenging the ballot language for 
the redistricting amendment. 

Gordon v. Clarke, Record No. 200329.  Dismissing as moot a petition for a writ 
of mandamus alleging that Petitioner is being held past his release date and 
requesting that the Court compel jail officials to release him from custody. 
Petitioner was released during the pendency of the petition.   

Groffel v. Commonwealth, Record No. 191360.  Affirming a judgment of the 
Court of Appeals that concluded that Appellant’s transportation of a firearm at a 
time when he was subject to five separate protective orders, from four separate 
courts and protecting five separate individuals, constituted five separate violations 
of Code § 18.2-308.1:4.  

Lambert v. Commonwealth, Record No. 190439.  Affirming a judgment of the 
Court of Appeals concluding that Appellant’s convictions for aggravated 
involuntary manslaughter and driving while intoxicated were supported by the 
evidence that he had self-administered methadone at a voluntary methadone 
treatment clinic prior to driving his truck across the centerline and hitting another 
vehicle, resulting in the death of the passenger of the other vehicle.   

Marrs v. Northam, Record No. 200573.  Affirming a circuit court judgment and 
dismissing mandamus petition challenging Governor Northam’s COVID-19 
pandemic Executive Orders. 

Michael Fernandez, DDS, Ltd. v. Commissioner of Highways, Record No. 
191056.  Affirming a judgment of a circuit court finding there is no private cause 
of action under the Virginia Relocation Assistance Act, and that remedies for 
Relocation Act decisions can be found in the Virginia Administrative Process 
Act.   

Moore v. Commonwealth, Record No. 190856.  Affirming a judgment of the 
Court of Appeals finding that circumstantial evidence was sufficient to prove that 
Appellant committed the murder despite the passage of time. 

Park v. Northam, Record No. 200767.  Dismissing a petition for a writ of 
mandamus seeking to invalidate numerous COVID-19 executive orders. 
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Townes v. Virginia State Board of Elections, Record No. 190834.  Reversing and 
remanding a judgment of a circuit court in appeal challenging the removal of two 
members of the City of Hopewell Electoral Board. 

Palmyra Associates, LLC v. Commissioner of Highways, Record No. 
191680.  Affirming a judgment of a circuit court striking of testimony based on a 
per-lot valuation when the property had not been subdivided, and in not admitting 
10-year-old development plans where further acts of third parties were necessary
for them to not be remote and speculative; and that the invited-error doctrine
barred an assignment of error where the property owner agreed to the
confirmation of the valuation.

Ross v. Commonwealth, Record No. 181530. Affirming a judgment of the Court 
of Appeals finding that a juvenile offender’s lengthy sentences on homicide, 
robbery, and firearms charges did not violate the Eighth Amendment.  

Stephens v. Clarke, Record No. 190510.  Affirming a judgment of the circuit court 
dismissing a petition for habeas corpus finding that Appellant failed to 
demonstrate that there was a reasonable probability that, but for counsel’s alleged 
errors, the result of his criminal proceeding would have been different. 

In re: Sousa, Record No. 200856.  Dismissing petition for a writ of prohibition 
arising from a circuit court’s enforcement of sanctions orders against a suspended 
attorney. 

Wakeman v. Commonwealth, Record No. 181680.  Affirming a decision of the 
Court of Appeals that the trial court did not err in qualifying a witness as an expert 
in sexual assault forensic examinations when the nurse was certified as a forensic 
nurse and had been a Sexual Assault Nurse Examiner (“SANE”), but had not yet 
taken the certification exam to be certified as a SANE. 

Williams v. Clarke, Record No. 200410.  Dismissing as moot a petition for a writ 
of habeas corpus alleging that Petitioner is being detained past his release date; 
Petitioner was released during the pendency of the petition. 

Wooten v. Commonwealth, Record No. 190805.  Affirming a judgment of the 
Court of Appeals determining that there was no illegal search and seizure of an 
unlabeled prescription bottle full of pills located by Appellant’s leg in the seat of 
the car he was driving where Appellant abandoned the bottle by disclaiming 
knowledge of it and its contents.   
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REFUSED 

Ayers v. Commonwealth, Record No. 200472.  Refusing petition for appeal 
alleging insufficient evidence to support the trial court’s finding at the review 
hearing that he remains a sexually violent predator and alleging that the trial court 
violated his constitutional rights by denying him a jury trial at his review hearing. 

Bayer v. Commonwealth, Record No. 201041.  Refusing petition for appeal 
alleging insufficient evidence to support the trial court’s finding at the review 
hearing that he remains a sexually violent predator and alleging that the trial court 
improperly shifted the burden of proof on this issue to him. 

Bremby v. Commonwealth, Record No. 200379.  Refusing petition for appeal 
alleging insufficient evidence to support the trial court’s finding at the review 
hearing that he remains a sexually violent predator. 

Caldwell-Bono v. State Building Code Technical Review Board, Record No. 
191708.  Refusing petition for appeal challenging the Court of Appeals’ 
affirmation of the decision of a circuit court deciding that the Appellants were not 
aggrieved by their neighbors use of their property because they did not have any 
direct or pecuniary interest in a property that they do not own or rent. 

CFS Group Disposal and Recycling Services, LLC v. Department of 
Environmental Quality, Record No. 200001.  Refusing an injunction appeal 
seeking to stay the effect of DEQ’s revocation of CFS’s permit to operate the Tri-
City Landfill in Petersburg.  

In re: Chapilliquen, Record No. 191530.  Refusing petition for a writ of 
mandamus arising from a circuit court’s adjudication of a divorce case and 
imposition of sanctions against an attorney. 

Dorsett v. Commonwealth, Record No. 191335.  Refusing petition for appeal 
alleging insufficient evidence to support the trial court’s findings at the review 
hearing that he remains a sexually violent predator and is not suitable for 
conditional release. 

In re: Edwards, Record No. 200653.  Refusing petition for a writ of prohibition 
related to the COVID-19 pandemic in an underlying unlawful detainer action.   

Evans v. Commonwealth, Record No. 191426.  Refusing petition for appeal 
alleging insufficient evidence to support the trial court’s finding that he is a 
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sexually violent predator and alleging the trial court erred in permitting expert 
testimony on his risk to reoffend that was based on the results of actuarial risk 
assessment instruments that assessed his risk to commit any sexual offense rather 
than solely sexually violent offenses and was based on unknown variables. 

Furby v. Commonwealth, Record No. 200201.  Refusing petition for appeal 
alleging insufficient evidence to support the trial court’s finding at the review 
hearing that Appellant remains a sexually violent predator; that the trial court 
erred in admitting the experts’ reports in evidence at the review hearing; and 
violated his constitutional rights by denying his request to appear in person. 

Gaines v. Department of Housing and Community Development, Record No. 
200352.  Refusing petition for appeal alleging the Court of Appeals’ affirmance 
of the judgment of a circuit court upholding building code violations in 
Appellant’s rental property for lacking a functional heating system. 

Gettings v. Commonwealth, Record No. 200645.  Refusing petition for appeal 
alleging insufficient evidence to support the trial court’s findings at the review 
hearing that Appellant remains a sexually violent predator and is not suitable for 
conditional release. 

Goins v. Young, Record No. 191382.  Refusing a petition for writ of mandamus 
alleging that Petitioner was charged with and convicted of the incorrect 
disciplinary infraction.   

Hairston v. Commonwealth, Record No. 190930.  Refusing petition for appeal 
alleging that the trial court violated Petitioner’s Due Process rights as there was 
insufficient evidence to support the trial court’s finding at the review hearing that 
he remains a sexually violent predator.   

Hall v. Northam, Record No. 200582.  Refusing Appellant’s Code § 8.01-626 
petition denied challenging the lower court’s refusal to enjoin the Governor from 
enforcing a COVID-19 pandemic Executive Order against the Petitioner gym 
owner. 

Harris v. Commonwealth, Record No. 191452.  Refusing petition for appeal 
alleging insufficient evidence to support the trial court’s findings at the review 
hearing that Petitioner remains a sexually violent predator and is not suitable for 
conditional release. 

Highland v. Board of Nursing, No. 191693.  Refusing petition for appeal arguing 
that the Court of Appeals and circuit court were arbitrary in affirming the Board 
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of Nursing’s denial of an application for licensure as a practical nurse due to 
failure to satisfy statutory licensure requirements.  

In re: Hill, Record No. 200482.  Refusing petition for a writ of prohibition 
alleging that a circuit court improperly garnished social security income. 

Leonard v. Commonwealth, Record No. 191516.  Refusing petition for appeal 
alleging that the trial court erred at the review hearing in admitting into evidence 
the report of the Commonwealth’s expert and alleging insufficient evidence to 
support the trial court’s finding that Petitioner remains a sexually violent predator. 

In re: Lockhart, Record No. 191663.  Refusing petition for a writ of mandamus 
requesting reversal of various circuit court orders issued in the Petitioner’s divorce 
proceedings.  

Lorenzino v. Clarke, Record No. 181561.  Refusing a petition for a writ of habeas 
corpus wherein the petitioner alleged violations of his rights under the Fifth and 
Sixth Amendments because Petitioner’s guilty plea was voluntarily and 
intelligently made and that his ineffective assistance of counsel claim is meritless.  

McClary v. Commonwealth, Record No. 200168.  Refusing petition for appeal 
alleging insufficient evidence to support the trial court’s finding at the review 
hearing that Petitioner is not suitable for conditional release. 

Millard v. Commonwealth, Record No. 200563.  Refusing petition for appeal 
alleging insufficient evidence to support the trial court’s findings at the review 
hearing that Petitioner remains a sexually violent predator and is not suitable for 
conditional release. 

In re: Moseley, Record No. 201038.  Refusing petition for a writ of prohibition 
arising from a circuit court’s enforcement of sanctions orders against an attorney. 

Parham v. Clarke, Record No. 200463.  Dismissing a petition for a writ of 
mandamus alleging that Petitioner’s projected release date has not been properly 
calculated.   

Penn Line Service, Inc. v. Commissioner, Record No. 191280.  Refusing petition 
for appeal after the circuit court dismissed Penn Line’s complaint for declaratory 
judgment that argued that leaving a voice mail satisfied the requirement that an 
agency appeal must be “in writing” under Code § 40.1-49.4.  
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Perry v. Commonwealth, Record No. 191270.  Refusing petition for appeal 
alleging that the trial court erred by finding that Petitioner could not argue to the 
jury facts intended to cast doubt on his underlying rape conviction. 

Rajput v. Blount, Record No. 200149.  Refusing petition for appeal and petition 
for a writ of mandamus alleging a circuit court erred in dismissing Petitioner’s 
action against a general district court.  

Rajput v. Dee, Record No. 200739.  Refusing petition for appeal asking the Court 
to reverse a judgment of the circuit court enforcing a prefiling injunction 
preventing the filing of a complaint. 

In re: Sindram, Record No. 200325.  Refusing petition for a writ of mandamus 
arising from a circuit court’s denial of a motion seeking refund of a criminal bond. 

Slater v. Commonwealth, Record No. 191698.  Refusing petition for appeal 
alleging insufficient evidence to support the trial court’s findings at the review 
hearing that Petitioner remains a sexually violent predator and is not suitable for 
conditional release. 

Sousa v. Virginia State Bar, Record No. 191507.  Refusing petition for appeal 
challenging Petitioner’s interim law license suspension. 

Townes v. Virginia State Board of Elections, Record No. 190834.  Reversing and 
remanding the circuit court’s ruling removing two members of the Hopewell 
Electoral Board.  A nonsuit was entered in the lower court, as both members’ 
terms had expired.   

Weis v. Clarke, Record No. 191503.  Refusing a petition for writ of mandamus 
alleging that the Virginia Department of Corrections improperly calculated 
Petitioner’s mandatory parole release date.   

West v. Wilson, Record No. 201104.  Refusing Appellant’s Code § 8.01-626 
petition challenging his denied request for inclusion to already printed ballots. 

In re: Wiles, Record No. 190548.  Refusing a petition for a writ of actual 
innocence because the initial petition failed to state a claim upon which relief 
could be granted when it did not address several statutory requirements for a writ 
of actual innocence, and Wiles did not attempt to amend his petition to rely upon 
evidence developed after the petition was filed. 
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Wilson v. Settle, Record No. 200959.  Refusing competing Code § 8.01-626 
petitions regarding the enforcement of Code § 18.2-308.2:5. 

Witherspoon v. Commonwealth, Record No. 190918.  Refusing petition for appeal 
alleging insufficient evidence to support the trial court’s finding at the review 
hearing that Petitioner remains a sexually violent predator and alleging that the 
trial court erred in admitting into evidence the report of the Commonwealth’s 
expert. 

Yo v. Commonwealth, Record No. 191369.  Refusing petition for appeal alleging 
insufficient evidence to support the trial court’s finding at the review hearing that 
Petitioner remains a sexually violent predator. 

Yo v. Commownealth, No. 191532.  Refusing petition for appeal alleging the 
circuit court erred in denying a petition for a writ of mandamus to require the 
Virginia Center for Behavioral Rehabilitation to allow the use of a JP5 Player.  

PENDING 

In re: Ascue, Record No. 201575.  Pending petition for a writ of actual innocence 
claiming that medical records establish that the blood analyzed in his case was not 
his, and the drug analysis was inaccurate.  

Baughman v. Commonwealth, Record No. 201348.  Pending petition for appeal 
challenging whether the trial court erred in finding that the Commonwealth’s 
expert met the expert qualifications contained in the Sexually Violent Predators 
Act; erred in excluding Appellant’s psychological evidence at trial because he 
refused to participate in an interview with the Commonwealth’s expert; erred in 
denying his motion for summary judgment and refusing to set aside the jury’s 
verdict; erred in denying his motion to dismiss the Commonwealth’s petition on 
res judicata grounds and in refusing to instruct the jury on the prior jury’s verdict. 

Baker v. Scarce, Record No. 191175.  Pending petition for a writ of mandamus 
alleging that the Director of the Virginia Department of Corrections conspired 
with others to deprive him of his First, Eighth, and Fourteenth Amendment rights 
as well as his rights under the Americans with Disabilities Act and Rehabilitation 
Act.   

Ball v. Clarke, Record No. 200861.  Pending petition for a writ of mandamus to 
compel the Virginia Department of Corrections to calculate his criminal sentences 
to run concurrently with his Federal criminal sentences.  
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Bednarski v. Clarke, Record No. 200808.  Pending petition for a writ of habeas 
corpus alleging Petitioner’s discretionary parole was wrongly revoked by the 
Virginia Parole Board. 

Bernard v. Commonwealth, Record No. 201438.  Pending petition for appeal 
challenging the sufficiency of the evidence to support the trial court’s finding at 
the review hearing that Appellant remains a sexually violent predator. 

Brown v. Robinson, Record No. 200287.  Pending petition for a writ of habeas 
corpus alleging that the Virginia Department of Corrections and the Virginia 
Parole Board violated Petitioner’s rights to due process, deprived him of equal 
protection during his appeal, violated the prohibition of ex post facto laws, 
violated his right to be free from double jeopardy and the computation of his 
sentences constitutes  cruel and unusual punishment.   

Bryant v. Clarke, Record No. 200629.  Pending petition for a writ of mandamus 
to compel recalculation of Petitioner’s criminal sentences where Petitioner was 
convicted of nine separate felony offenses in three separate sentencing events.   

Bryant v. Commonwealth, Record No. 200897.  Pending appeal assigning error to 
the trial court’s remedy after sustaining a challenge under Batson v. Kentucky, 476 
U.S. 79 (1986), to the Commonwealth’s peremptory strike of a prospective juror. 

Bustos v. Commonwealth, Record No. 200160.  Pending appeal of a decision of 
the Court of Appeals; at issue is whether prior Virginia case law that hold that a 
trial court must instruct a jury regarding geriatric release should be overturned and 
whether the trial court erred in giving an instruction regarding geriatric release to 
the jury. 

Casey v. Henry, Record No. 191763.  Pending petition for a writ of mandamus 
seeking to force a circuit court to process a custody petition.   

In re: Chapilliquen, Record No. 200677.  Pending petition for a writ of mandamus 
arising from a circuit court’s adjudication of a divorce case and imposition of 
sanctions against an attorney.  

Chesapeake Hospital Authority d/b/a Chesapeake Regional Medical Center v. 
State Health Commissioner, Record No. 201510.  Pending appeal of the Court of 
Appeals’ judgment affirming the circuit court’s decision upholding the State 
Health Commissioner’s denial of a certificate of public need to Chesapeake 
Hospital Authority d/b/a Chesapeake Regional Medical Center. 
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Clark v. Clarke, Record No. 200903.  Pending petition for a writ of habeas corpus 
challenging Petitioner’s confinement in Lawrenceville Correctional Center during 
the COVID-19 pandemic and alleging it violates the Eighth Amendment 
prohibition of cruel and unusual punishment.   

Cooper v. Clarke, Record No. 201063.  Pending petition for a writ of mandamus 
to compel the production of the investigative report for a complaint that the 
Petitioner filed pursuant to the Prison Rape Elimination Act.   

Desoto v. Commonwealth, Record No. 200446.  Pending appeal of a decision of 
the Court of Appeals finding that the Commonwealth had complied with the 
notice requirement of Code § 19.2-268.3 when the trial court admitted the out-of-
court statement of the four-year-old victim at trial. 

Dixon v. Director, Record No. 200567.  Pending petition for a writ of habeas 
corpus claiming that the Virginia Department of Corrections has violated his 
Eighth Amendment rights due to the conditions brought on by the COVID-19 
pandemic.  

Edwards v. Commonwealth, Record No. 200537.  Pending appeal challenging the 
sufficiency of the evidence to support the trial court’s finding that Appellant 
remains a sexually violent predator and whether the trial court erred in refusing 
Appellant’s motion for the appointment of an expert made during the hearing after 
the close of the evidence. 

Fair v. Department of Corrections, Director, Record No. 191487.  Pending appeal 
of a decision of a circuit court dismissing a petition for a writ of habeas corpus 
finding that Appellant did not receive ineffective assistance of counsel.   

Ferrara v. Commonwealth, Record No. 200117.  Pending appeal challenging 
whether the trial court, in excluding Appellant’s psychological evidence because 
he refused to cooperate with the Commonwealth’s expert, misinterpreted the 
relevant statutes and violated his Due Process rights. 

Foster v. Sackett, Record No. 201264.  Pending petition for appeal from a circuit 
court’s judgment confirming an assistant commissioner of accounts’ final report 
of an accounting of a foreclosure sale.   

Green v. Commonwealth, Record No. 191735.  Pending appeal from a circuit 
court’s civil judgment for refusal to submit to a breath test after arrest for boating 
while intoxicated.   
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Guarino v. Clarke, Record No. 200192.  Pending appeal of a decision of a circuit 
court dismissing a petition for a writ of habeas corpus finding that trial counsel 
was not ineffective for advising him to reject a plea offer.  

Ickes v. Barrett, Record No. 200798.  Pending petition for a writ of mandamus to 
compel the Virginia State Human Rights Committee to hold a hearing on 
Petitioner’s allegation that he was denied access to his property in violation of 
various provisions of the Regulations to Assure the Rights of Individuals 
Receiving Services from Providers Licensed, Funded, or Operated by the 
Department of Behavioral Health and Developmental Services, 12VAC35-115. 

Jack v. Zook, Record No. 201192.  Pending petition for a writ of habeas corpus 
alleging that a 2015 sentence was improperly calculated.   

In re: Johnson, Record No. 201005.  Pending petition for a writ of mandamus 
seeking the entry of a proposed order. 

Johnson v. Clarke, Record No. 201019.  Pending petition for appeal arising from 
a civil case challenging the adjudication of two unsuccessful habeas corpus 
petitions. 

Kitrick v. Commonwealth, Record No. 201478.  Pending petition for appeal 
involving a claim under the Virginia Tort Claims Act for an automobile accident. 

Lail v. Williams, Record No. 201170.  Pending petition for writ of habeas corpus 
in which Petitioner challenges his continued confinement in prison generally and 
at Deerfield Work Center specifically, in view of the risks posed by the COVID-
19 pandemic in the prison system.   

McCloud v. Clarke, Record No. 200863.  Pending petition for a writ of habeas 
corpus challenging the constitutionality of the Inmate Early Release Plan adopted 
by the Virginia General Assembly in response to the pandemic and prisoner 
populations and the conditions of confinement during the COVID-19 pandemic.   

Merica v. Commonwealth, Record No. 200543.  Pending petition for appeal 
challenging the sufficiency of the evidence to support the trial court’s findings 
that Petitioner remains a sexually violent predator and is not suitable for 
conditional release. 

Merid v. Commonwealth, Record No. 200799.  Pending appeal from a decision of 
the Court of Appeals; at issue is whether the police officers’ warrantless entry into 
Merid’s apartment violated the Fourth Amendment.   



120A 
2020 REPORT OF THE ATTORNEY GENERAL 

Meyers v. Gilmore, Record No. 200873.  Pending petition for a writ of habeas 
corpus asserting challenges to Petitioner’s security level, good time earning level, 
and his disciplinary conviction.  

Meyers v. Kiser, Record No. 201224.  Pending petition for a writ of habeas corpus 
asserting various claims that Petitioner was not provided with requested 
documentary evidence during an institutional disciplinary hearing; was denied the 
right to confront and cross examine witnesses during an institutional disciplinary 
hearing; was not given a competency evaluation with respect to his disciplinary 
charges; jail credits, good conduct allowance classification, and security 
classification are incorrect; prison staff colluded to falsely charge him with 
disciplinary violations; sentence has been computed incorrectly and he received 
ineffective assistance of counsel during his original criminal proceedings.   

Miles v. Clarke, Record No. 201210.  Pending petition for a writ of habeas corpus 
alleging that Petitioner was denied due process in connection with an institutional 
disciplinary conviction that resulted in his loss of earned good time credit and a 
reduction in the rate in which he earns good time credit.   

Moore v. Commonwealth, Record No. 201056.  Pending petition for appeal 
challenging the sufficiency of the evidence to support the trial court’s finding that 
Moore remains a sexually violent predator. 

Myers v. Commonwealth, Record No. 200165.  Pending appeal from the Court of 
Appeals involving whether a firearm inside a zippered backpack found in the 
passenger compartment of a vehicle is “secured” in a “compartment or container” 
for purposes of the exception in Code § 18.2-308(C)(8) and whether the firearm 
is readily accessible to the Appellant when it is within arm’s reach of him in that 
vehicle. 

NC Financial Solutions of Utah, LLC v. Commonwealth, Record No. 190840.  
Pending appeal in lawsuit where the Attorney General prevailed against an 
unlicensed Chicago-based lender for making usurious loans to Virginia 
consumers; relying on agreements between the lender and its customers, the 
lender moved to compel arbitration and argued that the Commonwealth was not 
entitled to seek restitution.  

Pinedo v. Commonwealth, Record No. 200748.  Pending appeal from a decision 
of the Court of Appeals challenging the trial court’s refusal to give Appellant’s 
claim-of-right jury instruction in a first-degree felony murder trial. 
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Richardson v. Commonwealth, Record No. 201401.  Pending sexually violent 
predator petition for appeal that contains no assignments of error. 

Richardson v. Schlank, No. 201066.  Pending appeal of a circuit court’s decision 
denying a petition for injunctive relief to require the Virginia Center for 
Behavioral Rehabilitation to allow Petitioner to leave the facility, return seized 
property, and provide compensatory damages for mental and emotional stress.  

Ricks v. Director, Record No. 200564.  Pending petition for a writ of habeas 
corpus alleging that Petitioner’s confinement at River North Correctional Center 
violates the Eighth Amendment due to the conditions brought on by the 
COVID-19 pandemic.   

In re: Rivers, Record No. 200953.  Pending petition for a writ of mandamus 
arising from a circuit court’s adjudication of a foreclosure accounting case.  

Routon v. Clarke, Record No. 200946.  Pending petition for a writ of mandamus 
to compel the Virginia Department of Corrections to credit certain jail 
confinement days.   

Shea v. Clarke, Record No. 201121.  Pending petition for a writ of mandamus 
stating that the closure of the prison law library necessitated by the COVID-19 
pandemic is depriving Petitioner of his right to file a petition for a writ of habeas 
corpus because he cannot do legal research.   

Smith v. Clarke, Record No. 200565.  Pending petition for a writ of habeas corpus 
claiming that the Virginia Department of Corrections has violated Petitioner’s 
Eighth and Fourteenth Amendment rights because his housing conditions expose 
him to “a sufficiently substantial risk of serious damage to his present and future 
health.”   

Sousa v. Havrilak, Record No. 201035.  Pending petition for a writ of mandamus 
petition arose arising from the Virginia State Bar’s suspensions of Petitioner’s law 
license. 

In re: Stokes, Record No. 201132.  Pending petition for a writ of actual innocence 
claiming that DNA results from PERK kit support finding that he was not guilty 
of rape. 

Townsend v. Clarke, Record No. 201139.  Pending petition for a writ of 
mandamus alleging that Petitioner is unjustly being denied employment within 
Sussex II State Prison.  
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Turner v. Commonwealth, Record No. 201496.  Pending petition for appeal 
challenging the sufficiency of the evidence to support the trial court’s finding at 
the review hearing that Petitioner remains a sexually violent predator and the 
judge’s decision to not recuse himself. 

Vazquez v. Cabell, Record No. 201022.  Pending petition for a writ of habeas 
corpus alleging that Petitioner’s conditions of confinement violate the Eighth 
Amendment due to the conditions brought on by the COVID-19 pandemic.  

Virginia Department of Taxation v. R.J. Reynolds Tobacco Company, Record No. 
201263.  Pending petition for appeal from the decision of the circuit court granting 
Appellee refunds of corporate income tax refunds and upholding the exclusion of 
aging leaf tobacco inventory from Appellee’s property factor.   

Williams v. Commonwealth, Record No. 201304.  Pending pro se petition for 
appeal contains no clear assignments of error. 
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OP. NO. 19-055 

CONCEALED HANDGUN PERMIT FEES 

Discretionary fees relating to the processing of a concealed handgun permit may be set, in part, 
by the sheriff conducting the background investigation and, in part, by the State Police, 
according to the provisions of § 18.2-308.03.  The county board of supervisors and the circuit 
court of the county in which the permit is to be issued are not statutorily authorized to set any 
portion of the fees. 

THE HONORABLE GORDON F. ERBY 
CLERK, CIRCUIT COURT OF LUNENBURG COUNTY 

FEBRUARY 21, 2020 

ISSUES PRESENTED 

You ask whether a county board of supervisors is authorized to set the 
fee for a concealed handgun permit under § 18.2-308.03 of the Code of Virginia, 
or whether this fee is established by the sheriff. You also ask whether an order of 
the circuit court is required to change the fee, if it is set by the sheriff.1   

APPLICABLE LAW AND DISCUSSION 

Section 18.2-308 prohibits any person from carrying a concealed weapon 
with certain enumerated exceptions.2  This prohibition does not apply to an 
individual carrying a concealed handgun with a valid concealed handgun permit.3 
An application for a concealed handgun permit may be made by any person at 
least 21 years of age to the clerk of the circuit court for the jurisdiction in which 
he resides.4  Upon accepting a complete application, including proof of 

1 Given the wording of your inquiry, this response is focused on scenarios involving counties, 
such as Lunenburg County, that have a sheriff’s office as the sole county-level law-enforcement 
agency. 

2 VA. CODE ANN. § 18.2-308 (Supp. 2019). 
3 VA. CODE ANN. § 18.2-308.01 (2014). 
4 VA. CODE ANN. § 18.2-308.02 (Supp. 2019) (if the person is a member of the United States 

Armed Forces and stationed outside Virginia, he may make application in the Virginia county or city 
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competence with a handgun as required in § 18.2-308.02, the circuit court “shall 
consult with either the sheriff or police department of the county or city and 
receive a report from the Central Criminal Records Exchange.”5 Unless the 
applicant is disqualified, the concealed handgun permit shall be issued within 45 
days of receipt of the completed application.6 

Pursuant to § 18.2-308.03, permit fees are paid after the clerk accepts the 
application as complete.7  The clerk “shall” charge a processing or issuance fee 
of $10, and the local law-enforcement agency conducting the background 
investigation “may” charge a fee not to exceed $35 to cover the cost of the 
investigation.8  In addition, the Virginia State Police may charge a fee not to 
exceed $5 to cover any costs it incurs in processing the application.  In no event 
shall the total amount assessed for processing a concealed handgun permit 
application exceed $50.9 

Thus, as applied to your inquiry, state law unambiguously permits only 
the sheriff conducting the background investigation and the State Police to 
exercise discretion in setting fees for concealed handgun permits10 and does not 
grant any such authority to the county’s board of supervisors or the circuit court. 

in which he is domiciled).  Non-resident applications made under § 18.2-308.06 are governed by a 
distinct process and are therefore outside the scope of this opinion. 

5 VA. CODE ANN. § 18.2-308.04(B) (Supp. 2019). The Central Criminal Records Exchange is 
established to receive, classify, and file criminal history record information and other records listed in 
§ 19.2-388 of the Code of Virginia. The term “criminal history record information” means “records
and data collected by criminal justice agencies on adult individuals consisting of identifiable
descriptions and notations of arrests, detentions, indictments, informations, or other formal charges,
and any disposition arising therefrom.” VA. CODE ANN. § 9.1-101 (Supp. 2019). 

6 VA. CODE ANN. § 18.2-308.04(C) (Supp. 2019). Failure to issue the permit or determine that the 
applicant is disqualified within the 45 day period gives rise to a 90-day de facto permit. VA. CODE 

ANN. § 18.2-308.05 (2014). 
7 The individuals listed in § 18.2-308.03(B) are exempt from the payment of these fees. 
8 VA. CODE ANN. § 18.2-308.03(A) (2019).  Any fee charged by the local law-enforcement agency 

shall be inclusive of any amount assessed by the U.S. Federal Bureau of Investigation (FBI) for 
providing criminal history record information, and the local law-enforcement agency shall forward the 
amount assessed by the FBI to the State Police.   

9 Id.  
10 Unless a contrary intent is manifest in a statute, the use of the word “may” means permission 

and not compulsion. See Bd. of Supvrs. v. Weems, 194 Va. 10, 15, 72 S.E.2d 378, 381 (1952) (quoting 
Masters v. Hart, 189 Va. 969, 979, 55 S.E.2d 205, 210 (1949)). 
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CONCLUSION 

Based on the plain language of § 18.2-308.03, it is my opinion that 
discretionary fees relating to the processing of a concealed handgun permit may 
be set, in part, by the sheriff conducting the background investigation and, in part, 
by the State Police, according to the provisions of the statute.  The county board 
of supervisors and the circuit court of the county in which the permit is to be 
issued are not statutorily authorized to set any portion of the fees.11 
 
  

 
11 Prior to amendments in 1995, § 18.2-308(K) allowed the circuit court to charge a fee, not to 

exceed $25, for processing an application for a concealed handgun permit; however, Senate Bill 744 
transferred this authority to the clerk of the circuit court (mandatory $10 fee), the law-enforcement 
agency conducting a background investigation (permitted fee not to exceed $35), and the State Police 
(permitted fee not to exceed $5). 1995 Va. Acts ch. 829. 



4 
2020 REPORT OF THE ATTORNEY GENERAL 

OP. NO. 19-053 

GENERAL REGISTRARS: COMPENSATION AND BENEFITS;
LOCAL PERSONNEL POLICIES AND PRACTICES 

A general registrar is subject to the policies and practices established by the governing body of 
the locality in which he or she serves, but only to the extent that such policies and practices do 
not interfere with the orderly function of the duties of the registrar.  

The term “benefits” as used in § 24.2-111 does not include an annual raise in the registrar’s 
salary.   

The term “benefits” as used in § 24.2-111 does include leave, such that a county or city is 
required to provide the same leave retention benefits to a general registrar that are provided to 
other employees of the locality.  

MR. CHARLES W. HANEY, CHAIRMAN 
MS. MARY G. TURNER, SECRETARY 
ELECTORAL BOARD OF APPOMATTOX COUNTY 

FEBRUARY 28, 2020 

ISSUES PRESENTED  

You request an interpretation of the phrase “deemed to be employees of 
the county or city” as used in reference to general registrars in § 24.2-122 of the 
Code of Virginia.  Specifically, you ask whether this phrase means that a general 
registrar is subject to the policies and practices established by the governing body 
of the locality in which he or she serves, or whether the general registrar is solely 
subject to the authority of the electoral board for the locality. 

You also request an interpretation of the phrase “shall be required to 
provide benefits to the general and assistant registrars and staff as provided to 
other employees of the locality” as used in § 24.2-111.  Specifically, you ask 
whether this phrase means that a locality is required to provide a general registrar 
with an annual raise in salary that is provided to certain other employees of the 
locality. You further ask whether this phrase means that a general registrar is 
entitled to the same leave retention perquisites extended to other employees of the 
locality. 
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APPLICABLE LAW AND DISCUSSION 
 

Status of General Registrars as Employees of Localities 
 

In Virginia, an electoral board is appointed for each county and city by 
the chief judge of the judicial circuit serving the county or city.1  Each electoral 
board appoints a general registrar who oversees voter registration and serves as 
director of elections for the locality.2 

 
In relevant part, § 24.2-122 states “[m]embers of electoral boards, 

registrars, and officers of election shall serve the Commonwealth and its localities 
in administering the election laws. They shall be deemed to be employees of the 
county or city in which they serve except as otherwise specifically provided by 
state law.”   

 
The duties and powers of electoral boards are established by statute and 

by the rules and regulations of the Virginia State Board of Elections.3  As noted 
above, an electoral board is responsible for appointing the general registrar, and 
it may also remove him for failure to discharge the duties of his office according 
to law.4  An electoral board may prescribe duties to be carried out by the general 
registrar5 and is required to conduct an annual performance review of the 
registrar.6  As such, a general registrar is subject to the authority of the electoral 
board in these matters and as otherwise required by law.7 

 

 
1 VA. CODE ANN. § 24.2-106(A) (Supp. 2019). 
2 See VA. CODE ANN. § 24.2-114 (Supp. 2019) (setting out a non-exclusive list of the duties and 

powers of registrars).  
3 VA. CODE ANN. § 24.2-103(A) (2016); VA. CODE ANN. § 24.2-106.01 (Supp. 2019); VA. CODE 

ANN. § 24.2-109(B) (2016). 
4 VA. CODE ANN. § 24.2-109(A).   
5 See, e.g., VA. CODE ANN. § 24.2-114(18). 
6 VA. CODE ANN. § 24.2-109.1 (2016).  
7 Both the registrar and the local electoral board remain subject to the ultimate oversight of the 

State Board, in accordance with law. VA. CODE ANN. § 24.2-103(A).  
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Consistent with prior opinions of this Office,8 however, a general 
registrar generally must follow the policies and practices of the county or city in 
which he or she serves.  Because a general registrar is considered an employee of 
the locality pursuant to § 24.2-122, he or she is bound by the locality’s policies 
and practices, but only to the extent such policies and practices do not interfere 
with the orderly function of the registrar’s duties, including those set forth in Title 
24.2 and the rules and regulations of the Virginia State Board of Elections, and 
any other duties prescribed by the electoral board pursuant to law.9 

Compensation and Benefits Provided to General Registrars 

In relevant part, § 24.2-111 states: 

The General Assembly shall establish a compensation plan in 
the general appropriation act for the registrars.  The governing 
body for the county or city of each registrar shall pay 
compensation in accordance with the plan and be reimbursed 
annually as authorized in the act.  The governing body shall be 
required to provide benefits to the general and assistant 
registrars and staff as provided to other employees of the 
locality, and shall be authorized to supplement the salary of the 
registrar to the extent provided in the act. 

“An important principle of statutory construction is that ‘words in a 
statute are to be construed according to their ordinary meaning, given the context 
in which they are used.’”10  The statute references “compensation,” a term that is 
understood in particular to mean salary or wages,11 separate and apart from its 
provision for “benefits.”  Compensation is to be established by a compensation 
plan enacted by the General Assembly in the general appropriation act.  The 

8 See, e.g., 1984-1985 Op. Va. Att’y Gen. 125, 126 (citing 1983-1984 Op. Va. Att’y Gen. 300, 
and 1972-1973 Op. Va. Att’y Gen. 325).   

9 See VA. CODE ANN. § 24.2-122 (Supp. 2019); 1984-1985 Op. Va. Att’y Gen. 125, 126 (citing 
1983-1984 Op. Va. Att’y Gen. 300, and 1972-1973 Op. Va. Att’y Gen. 325).   

10 City of Va. Beach v. Bd. of Supvrs., 246 Va. 233, 236, 435 S.E.2d 382, 384 (1993) (quoting 
Grant v. Commonwealth, 223 Va. 680, 684, 292 S.E.2d 348, 350 (1982)).   

11 BLACK’S LAW DICTIONARY 354 (Bryan A. Garner et al. eds., 11th ed. 2019) (definition of 
“compensation”). 
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current compensation plan, enacted during the 2019 legislative session, 
establishes the salaries of general registrars and provides generally that localities 
“may” supplement these salaries.12  Thus, a locality may provide a general 
registrar with the same annual raise given to other employees of the locality, but 
it is not required to do so.13 

 
Unlike salary, however, leave is a “benefit” of employment.14  The term 

“benefit” is commonly understood in the employment context as something other 
than salary or wages that is provided to an employee from an employer.15  
Accordingly, under terms of the statute, a locality is required to provide leave 
retention benefits to a general registrar “as [are] provided to other employees of 
the locality.”16 

 
CONCLUSION 

 
For the reasons stated above, it is my opinion that a general registrar is 

subject to the policies and practices established by the governing body of the 
locality in which he or she serves, but only to the extent that such policies and 
practices do not interfere with the orderly function of the duties of the registrar. It 
is also my opinion that the term “benefits” as used in § 24.2-111 does not include 
an annual raise in the registrar’s salary.  Finally, it is my opinion that the term 
“benefits” as used in § 24.2-111 does include leave, such that a county or city is 
required to provide the same leave retention benefits to a general registrar that are 
provided to other employees of the locality.  
 
 

 
12 See 2019 Va. Acts ch. 854, Item 84. 
13 In some specific instances, the Appropriation Act requires that a locality supplement the salary 

of a general registrar. See id. These instances, however, do not appear relevant to your inquiry unless 
providing the type of raise you describe would be required to ensure that the registrar receives the 
statutorily-required supplement. 

14 See 1983-1984 Op. Va. Att’y Gen. 300, 300. 
15 See THE AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE 168 (Joseph P. 

Pickett & Steven R. Kleinedler et al. eds., 5th ed. 2011) (definition of “benefit”).      
16 VA. CODE ANN. § 24.2-111 (2016).  The conclusion on compensation for accrued leave in a 

1983 Opinion of this Office, 1983-1984 Op. Va. Att’y Gen. 300, 301, is distinguishable in that it was 
based on prior law limiting the amount of compensation that may be provided to general registrars. 
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OP. NO. 20-011 

VIRGINIA FREEDOM OF INFORMATION ACT:  
ELECTRONIC MEETINGS DURING COVID-19 PANDEMIC 

Virginia Code § 2.2-3708.2(A)(3) permits public bodies that are unable to assemble in 
person because of the unique characteristics of the COVID-19 virus to meet electronically 
to make decisions that must be made immediately and where failure to do so could result in 
irrevocable public harm.  Although Virginia Code § 44-146.21 does not authorize local 
governing bodies to hold meetings solely by electronic communication during the pendency 
of the emergency, Code § 15.2-1413 provides additional authority for localities to ensure 
continuity of government during the declared emergency. 

THE HONORABLE RICHARD C. (RIP) SULLIVAN JR. 
MEMBER, VIRGINIA HOUSE OF DELEGATES 

MARCH 20, 2020 

ISSUES PRESENTED 

You have asked about how public bodies may continue to conduct 
business during the current state of emergency. In particular, you have asked: 

1. Does Virginia Code § 2.2-3708.2(A)(3) permit public bodies
(including local government bodies) to hold meetings solely by
electronic communication during the period of the declared
emergency?

2. Does Virginia Code § 44-146.21 allow local governing bodies,
upon declaration of a state of emergency, to hold their meetings
solely by electronic communication during the pendency of the
emergency?

3. If the foregoing statutes do not allow solely electronic meetings
of local governing bodies, how can the continuity of
government provided by such meetings be ensured under
Virginia law?
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BACKGROUND 
 

On March 12, 2020, Governor Northam issued Executive Order Fifty-
One declaring a state of emergency to help Virginia better respond to the threat 
posed by the COVID-19 virus.  The Office of the Attorney General has received 
multiple questions about how meetings of public bodies may be conducted 
electronically, while still complying with the Virginia Freedom of Information 
Act (VFOIA) and other legal requirements.1  

 
When considering how to conduct public meetings while the state of 

emergency remains in effect, we must remember that the requirements of VFOIA, 
open government, and transparency remain critically important.  The General 
Assembly has declared that VFOIA “shall be liberally construed to promote an 
increased awareness by all persons of governmental activities and afford every 
opportunity to citizens to witness the operations of government.”2  That 
fundamental commitment to openness must be upheld and maintained even as we 
consider alternative methods to conduct the operation of the government. 
 

APPLICABLE LAW AND DISCUSSION 
 

VFOIA creates a strong presumption that meetings of “public bodies” 
are open to the public and conducted in person.3  The statute declares that “[a]ll 
meetings of public bodies shall be open, except as provided in” two specified 
statutory provisions.4  VFOIA further  states  that  “[n]o  meeting  shall  be 

 
1 I also note that there might be other limiting factors—such as by-laws and ordinances—

that set requirements for various entities and are outside the scope of this Opinion. 
2 VA. CODE ANN. § 2.2-3700(B) (2002). 
3 The term “public body” is broadly defined to include “any legislative body, authority, 

board, bureau, commission, district or agency of the Commonwealth or of any political 
subdivision of the  Commonwealth, including cities, towns and counties, municipal councils, 
governing bodies of counties, school boards and planning commissions; governing boards of 
public institutions of higher education; and other organizations, corporations or agencies in 
the Commonwealth supported wholly or principally by public funds.” VA. CODE ANN.                               
§ 2.2-3701 (2019). 

4 VA. CODE ANN. § 2.2-3707(A) (2018). The specified statutes are Code § 2.2-3707.01 
(which applies only to “meeting[s] of the General Assembly or a portion thereof”) and Code 
§ 2.2-3711 (which authorizes “[c]losed meetings . . . for certain limited purposes”). 
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conducted through telephonic, video, electronic or other electronic 
communication  means  where  the members are not physically assembled to 
discuss or transact public business, except as provided in § 2.2-3708.2 or as may 
be specifically provided in Title  54.1  for  the  summary  suspension  of 
professional licenses.”5  Accordingly, under current law, a public body may not 
conduct a meeting through “electronic communication means” unless doing so is 
authorized by either: (a) Code § 2.2-3708.2; or (b) another law that takes 
precedence over VFOIA in particular circumstances.  

1. Code § 2.2-3708.2(A)(3) permits a public body to meet by electronic
communication means for the duration of the declared emergency, but only
for meetings whose “purpose . . . is to address the emergency.”6

In enacting VFOIA, the General Assembly included express provisions 
for how public bodies may conduct meetings in times of emergencies.  Code 
§ 2.2-3708.2(A)(3) provides that “[a]ny public body may meet by electronic
communication means without a quorum of the public body physically assembled
at one location” so long as three requirements are satisfied: (a) “the Governor has
declared a state of emergency in accordance with § 44-146.17”; (b) “the
catastrophic nature of the declared emergency makes it impracticable or unsafe to
assemble a quorum in a single location”; and (c) “the purpose of the meeting is to
address the emergency.”7

The first two requirements are plainly satisfied here.  On March 12, 2020, 
the Governor “declare[d] that a state of emergency exists in the Commonwealth 
of Virginia to continue to prepare and coordinate our response to the potential 
spread of COVID-19, a communicable disease of public health threat” and 

5 VA. CODE ANN. § 2.2-3707(B) (2018). 
6 The remaining provisions of Code § 2.2-3708.2 address situations where one or more 

of the members of a public body are unable to meet in person. See VA. CODE ANN.    
§§ 2.2-3708.2(A)(l) & (2) (establishing procedures for “all public bodies”); 2.2-3708.2(B)
(providing additional provisions for “regional public bodies”); 2.2-3708.2(D) (“state public
bodies”). All of those provisions, however, require that “[a] quorum of the public body [be]
physically assembled at one primary or central meeting location.” VA. CODE ANN.
§§ 2.2-3708.2(C)(2), 2.2-3708.2(D)(l)(i).

7 VA. CODE ANN. § 2.2-3708.2(A)(3) (2019). 
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specifically cited the Governor’s authority under Code § 44-146.17.8  It is likewise 
clear that “the catastrophic nature of the declared emergency makes it 
impracticable or unsafe to assemble  a quorum in a single location,”9 because 
avoidance of physical assembly whenever possible is critical to ongoing efforts to 
contain and manage a virus that is spread through close contact between people.10 

Even when the first two requirements are satisfied, however, Code    
§ 2.2-3708.2(A)(3) does not permit all meetings of a public body to be conducted
electronically—only those where “the purpose of the meeting is to address the
emergency.”11  Neither “the purpose of the meeting” nor “address” is further
defined by VFOIA.  At the same time, however, the word “emergency” is
specifically defined in Code § 44-146.16, which is part of the Commonwealth of
Virginia Emergency Services and Disaster Law of 2000 (Emergency Law),12 the
same statute cross-referenced in Code § 2.2-3708.2(A)(3).  As relevant here, that
provision defines “emergency” as “any occurrence, . . . whether natural or man-
made, which results or may result in substantial injury or harm to the
population.”13

8 See Executive Order Number Fifty-One (Northam) (2020). 
9 See VA. CODE ANN. § 2.2-3708.2(A)(3). 
10 See, e.g., CENTERS FOR DISEASE CONTROL AND PREVENTION (CDC), Coronavirus Disease 

2019 (COVID-19): How to Protect Yourself, https://www.cdc.gov/coronavirus/2019-
ncov/prepare/prevention.html (explaining that the COVID-19 virus is spread through close contact with 
others); CENTERS FOR DISEASE CONTROL AND PREVENTION (CDC), FAQs for Event Organizers & 
Individuals: FAQs for Administrators, https://www.cdc.gov/coronavirus/2019-ncov/community/ 
large-events/event-planners-and-attendees-faq.html (noting  that  per  the  15-day  federal executive 
guideline established on March 16, 2020, all U.S. events of 10 or more people should be cancelled or 
held virtually); VIRGINIA DEP’T OF HEALTH, Coronavirus Disease 2019 (COVID-19): Frequently   
Asked Questions (Mar. 19, 2020) at 5, http://www.vdh.virginia.gov/content/ 
uploads/sites/l82/2020/03/General-Questions-FAQ_03.19.20_FINAL.pdf (urging “everyone in 
Virginia to take extra precautions to prevent the spread of  infectious respiratory disease,” including 
“[a]void[ing] in-person gatherings of 10 or more  people”);  Harry  Stevens,  Why outbreaks like 
coronavirus spread exponentially, and how to “flatten the curve,” WASH. POST (Mar. 14, 2020), 
https://www.washingtonpost.com/graphics/2020/world/corona-simulator /. 

11 VA. CODE ANN. § 2.2-3708.2(A)(3)(ii). 
12 VA. CODE ANN. § 44-146.13 (2000). 
13 VA. CODE ANN. § 44-146.16 (2008). 

http://www.cdc.gov/coronavirus/2019-ncov/prepare/prevention.html
http://www.cdc.gov/coronavirus/2019-ncov/prepare/prevention.html
http://www.cdc.gov/coronavirus/2019-ncov/prepare/prevention.html
http://www.washingtonpost.com/graphics/2020/world/corona-simulator/
http://www.washingtonpost.com/graphics/2020/world/corona-simulator/
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As the Governor’s Executive Order makes clear, the “occurrence” that 
prompted its issuance is “the potential spread of COVID-19, a communicable 
disease of public health threat” and “[t]he anticipated effects” of that spread.14  
Accordingly, Code § 2.2-3708.2(A)(3) permits a public body to meet 
electronically if “the purpose of the meeting is to address the emergency”—that 
is, the spread of the COVID-19 virus or its “anticipated effects,” including the 
inability of public bodies to assemble in person because of the need for social 
distancing for a prolonged period of time.  Consistent with the definition of 
“emergency” in Code § 44-146.16, it is my view that Code § 2.2-3708.2(A)(3) 
permits public bodies that are unable to assemble in person because of the unique 
characteristics of the COVID-19 virus to meet electronically to make decisions 
that must be made immediately and where failure to do so could result in 
irrevocable public harm.15  Whether any particular action by a public body fits 
within that description requires a fact-specific determination that should be made 
in consultation with that public body’s counsel. 
 

What is clear, however, is that the General Assembly did not intend to 
permit public bodies to handle all business through electronic communication 
means, even during a declared emergency.16  Such an interpretation would 
essentially read out the specifically enumerated requirement that “the purpose of 
the meeting is to address the emergency,”17 thus violating the “rule[] of statutory 
construction that discourage[s] any interpretation of a statute that would render 
any part of it useless [or] redundant.”18  For that reason, public bodies should 
carefully consider whether taking a given action during a meeting held by 
electronic communication means is truly essential and should defer any and all 
decisions that can be deferred until it is once again possible to meet in person. 

 
 

14 Executive Order Number Fifty-One (Northam) (2020). 
15 See VA. CODE ANN. § 44-146.16 (definition of “emergency”) (referring to situations where 

“governmental inaction . . . would work immediate and irrevocable harm upon the citizens or the 
environment of the Commonwealth or some clearly defined portion or portions thereof”). 

16 Boasso Am. Corp. v. Zoning Adm’r of Chesapeake, 293 Va. 203, 207, 796 S.E.2d 545, 
546 (2017) (describing the “central focus” of statutory interpretation as “to ascertain and give 
effect to the intention of the General Assembly”) (internal quotation marks and citation omitted). 

17 VA. CODE ANN. § 2.2-3708.2(A)(3)(ii). 
18 Owens v. DRS Auto. Fantomworks, Inc., 288 Va. 489, 497, 764 S.E.2d 256, 260 (2014). 
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Even when a public body is authorized to meet via electronic 
communication means, moreover, Code § 2.2-3708.2(A)(3) details further 
procedural steps such bodies must take to comply with VFOIA.  The public body 
must still have a quorum to conduct business19 and must “[m]ake arrangements 
for [the] public [to] access such meeting,”20 which can include teleconferences, 
online streaming, online messengers, or other equivalent means. As always, the 
public must receive notice at least three days before the meeting,21 which must be 
provided “using the best available method given the nature of the emergency.”22 
The notice must contain the date and time of the meeting, as well as information 
required for the public to access the electronic meeting.23  As always, a copy of 
the proposed agenda and agenda packets must be made available to the public at 
the same time such documents are available to the members of the agency, and 
these materials may be placed on the same electronic forum as the public notice.24  
Minutes of meetings during the state of emergency must record “[t]he nature of 
the emergency, the fact that the meeting was held by electronic communication 
means, and the type of electronic communication means by which the meeting 
was held.”25  For state public bodies, VFOIA also requires that all votes “taken 
during the meeting . . . be recorded by name in roll-call fashion and included in 
the minutes.”26 

 
 
 

 
19 See VA. CODE ANN. § 2.2-3708.2(A)(3) (permitting “meet[ing] by electronic 

communication means without a quorum of the body physical assembled at one location” but not 
dispensing with the quorum requirement). 

20 VA. CODE ANN. § 2.2-3708.2(A)(3)(b). 
21 VA. CODE ANN. § 2.2-3707(C) (final sentence); see also VA. CODE ANN. § 2.2-3707(D) 

(permitting less than three days’ notice only for “special, emergency, or continued meetings”). 
22 VA. CODE ANN. § 2.2-3708.2(A)(3)(a). 
23 VA. CODE ANN. §§ 2.2-3707(C), 2.2-3708.2(A)(3)(b). 
24 VA. CODE ANN. § 2.2-3707(F); see VA. CODE ANN. § 2.2-3708.2(A)(3)(c) (stating that a 

public body proceeding under Section 2.2-3708.2(A)(3) must “[o]therwise comply with the 
provisions of this section”). 

25 VA. CODE ANN. § 2.2-3708.2(A)(3) (final sentence). 
26 VA. CODE ANN. § 2.2-3708.2(D)(7). 
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2. Code § 44-146.21 does not authorize local governing bodies to hold 
meetings solely by electronic communication during the pendency of the 
emergency. 
 

Code § 44-146.21 authorizes “local director[s] of emergency 
management” to declare “[a] local emergency” “with the consent of the governing 
body of the political subdivision.”27  Such a declaration “shall activate the local 
Emergency Operations Plan and authorize the furnishing of aid and assistance 
thereunder.”28  It also grants the relevant “director of emergency management” a 
variety of enumerated powers, including “proceed[ing] without regard to time-
consuming procedures and formalities prescribed by law (except mandatory 
constitutional requirements) pertaining to the performance of public work, 
entering into contracts, incurring of obligations, employment of temporary 
workers, rental of equipment, purchase of supplies and materials, and other 
expenditures of public funds.”29 

 
Compliance with VFOIA is not a “time-consuming procedure[]” or 

“formalit[y]” that may be waived by a single local official.  Rather, an 
examination of the full text of Code § 44-146.21 reveals that the “time-consuming 
procedures and formalities” referenced in that provision involve matters like the 
formal competitive bidding process that is often necessary for governments to 
enter into contracts because such formalities might frustrate efforts “necessary to 
combat [a] threatened or actual disaster.”30 

 
That is not to say, of course, that Code § 44-146.21 has no role in an 

emergency situation.  But, in my view, that provision relates, for example, to 
important emergency powers for procurement and other contract making without 
bidding requirements and other formalities, and does not authorize departures 
from the procedures set forth in VFOIA. 

 
 

 
27 VA. CODE ANN. § 44-146.2l(A) (2016). 
28 VA. CODE ANN. § 44-146.2l(B). 
29 VA. CODE ANN. § 44-146.2l(C). 
30 Id. 
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3. Code § 15.2-1413 provides additional authority for localities to ensure 
continuity of government during the declared emergency. 

 
You also ask if Virginia law provides any other methods for ensuring 

continuity of government for local governing bodies.  In my view, Code                                
§ 15.2-1413 provides such authority. 
 

Code § 15.2-1413 provides: 
 

Notwithstanding any contrary provision of law, general or 
special, any locality may, by ordinance, provide a method to 
assure continuity in its government, in the event of an enemy 
attack or other disaster.  Such ordinance shall be limited in its 
effect to a period not exceeding six months after any such attack 
or disaster and shall provide for a method for the resumption of 
normal governmental authority by the end of the six-month 
period.[31] 
 
In my view, the spread and effects of the COVID-19 virus constitute a 

“disaster” within the meaning of Code § 15.2-1413.  The term “disaster” is not 
specifically defined in Title 15.2 of the Code of Virginia.  But both the ordinary 
meaning of that term and its definition in other Virginia statutes about similar 
subject matter clearly encompass a “communicable disease of public health 
threat” such as the COVID-19 virus.32  Indeed, the Governor’s Executive Order 
specifically concludes that “[t]he anticipated effects of COVID-19 constitute a 
disaster as described in § 44-146.16 of the Code of Virginia.”33 

 
For that reason, it is my view that Code § 15.2-1413 permits “any 

 
31 VA. CODE ANN. § 15.2-1413 (1997). 
32 VA. CODE ANN. § 44-146.16 (defining “disaster” for purposes of the Emergency Law); 

accord Webster’s Dictionary (defining “disaster” as meaning “a sudden calamitous event bringing 
great damage, loss, or destruction”), https://www.merriam-webster.com/dictionary/disaster.  It is 
appropriate to construe these separate statutory uses of disaster in pari materia because “they 
relate to . . . the same subject or to closely connected subjects or objects.”  Lucy v. Cty. of 
Albermarle, 258 Va. 118, 129, 516 S.E.2d 480, 485 (1999) (internal quotation marks and citation 
omitted). 

33 Executive Order Number Fifty-One (Northam) (2020). 

http://www.merriam-webster.com/dictionary/disaster
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locality” to “provide a method to assure continuity in its government” in light of 
the ongoing emergency, “[n]otwithstanding any contrary provision of law, general 
or special,” including VFOIA.34  Because such “method[s]” must be adopted “by 
ordinance,”35 the adoption of such ordinances must comply with all state-law 
requirements for adopting ordinances, including being adopted in accordance with 
VFOIA.  It is further my view, however, that public meetings to adopt such 
ordinances may be held electronically and without a quorum of members 
physically assembled because “the purpose of the meeting [would be] to address 
the [COVID-19 virus] emergency” by adopting a plan to ensure the continuity of 
the local government.36 

 
Here too, it is important to emphasize the limits of the authority 

conferred by Code § 15.2-1413. Any ordinances enacted pursuant to that 
provision—particularly those authorizing departures from otherwise-governing 
state law—must be carefully limited in scope to allowing the locality “to assure 
continuity in its government” during the current emergency.37  In addition, such 
ordinances must “be limited in . . . effect to a period not exceeding six months . . 
. and shall provide a method for the resumption of normal governmental authority 
by the end of the six-month period.”38 

 
34 VA. CODE ANN. § 15.2-1413; see 2015 Op. Va. Att’y Gen. 60, 68 (explaining that a 

provision beginning with the words “[n]otwithstanding any law or regulation to the contrary” 
clearly demonstrated “that the General Assembly intended for [the provision in question to] 
supersede any provision of the Code . . . that contradicts or conflicts with the requirements of” 
that statute). 

35 VA. CODE ANN. § 15.2-1413. 
36 VA. CODE ANN. § 2.2-3708.2(A)(3). 
37 VA. CODE ANN. § 15.2-1413. Code § 15.2-1413 does not define the phrase “assure 

continuity in its government.”  Emergency management law, regulations, and guidance, however, 
typically use the related term “continuity of government” to describe coordinated efforts taken to 
ensure the continuation of essential functions during an emergency and describe a “continuity of 
government” plan as one designed to ensure that essential functions are continued during an 
emergency. See, e.g., FEDERAL EMERGENCY MANAGEMENT AGENCY, CONTINUITY GUIDANCE 

CIRCULAR at 3, 37 (published Mar. 12, 2018), https://www.fema.gov/                                                         
media-library-data/1520878493235-1b9685b2d01d811abfd23da960d45e4f/ContinuityGuidance 
CircularMarch2018.pdf. 

38 VA. CODE ANN. § 15.2-1413. 
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CONCLUSION 
 

In sum, it is my opinion that Code § 2.2-3708.2(A)(3) permits public 
bodies that are unable to assemble in person because of the unique characteristics 
of the COVID-19 virus to meet electronically to make decisions that must be made 
immediately and where failure to do so could result in irrevocable public harm.  
Whether any particular action by a public body fits within that description requires 
a fact-specific determination that should be made in consultation with that public 
body’s counsel.  It is also my opinion that Code § 44-146.21 does not authorize 
local governing bodies to hold meetings solely by electronic communication 
during the pendency of the emergency, but that Code § 15.2-1413 provides 
additional authority for localities to ensure continuity of government during the 
declared emergency. 
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OP. NO. 20-024 
 
VIRGINIA FREEDOM OF INFORMATION ACT:  
THE GENERAL ASSEMBLY AND ELECTRONIC MEETINGS DURING 
COVID-19 PANDEMIC  
 
THE HONORABLE EILEEN FILLER-CORN 
SPEAKER, VIRGINIA HOUSE OF DELEGATES 
 
Items 4-0.01 in House Bill 29 and House Bill 30 permit the House of Delegates and the Senate of 
Virginia to meet electronically during a declared emergency, including the current COVID-19 
pandemic, provided they can satisfy the conditions set forth in the Items. 
 
MAY 6, 2020 

ISSUE PRESENTED 

You inquire whether Items 4-0.01 in House Bill 29 and House Bill 30 
permit the House of Delegates and the Senate of Virginia (collectively, “the 
General Assembly”) to meet electronically during an emergency. 

STATUTORY BACKGROUND 

Items 4-0.01 in House Bill 29 and House Bill 30 read, in relevant part: 

Notwithstanding any other provision of law, any public body, 
including any state, local, regional, or regulatory body, or a 
governing board as defined in § 54.1-2345 of the Code of 
Virginia may meet by electronic communication means without 
a quorum of the public body or any member of the governing 
board physically assembled at one location when the Governor 
has declared a state of emergency in accordance with 
§ 44-146.17, provided that (i) the nature of the declared 
emergency makes it impracticable or unsafe for the public body 
or governing board to assemble in a single location; (ii) the 
purpose of meeting is to discuss or transact the business 
statutorily required or necessary to continue operations of the 
public body or common interest community association as 
defined in § 54.1-2345 of the Code of Virginia and the 
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discharge of its lawful purposes, duties, and responsibilities; 
(iii) a public body shall make available a recording or transcript 
of the meeting on its website in accordance with the timeframes 
established in §§ 2.2-3707 and 2.2-3707.1 of the Code of 
Virginia; and (iv) the governing board shall distribute minutes 
of a meeting held pursuant to this subdivision to common 
interest community association members by the same method 
used to provide notice of the meeting.[1] 

APPLICABLE LAW AND DISCUSSION 

Items 4-0.01 in House Bill 29 and House Bill 30 permit the House of Delegates 
and the Senate of Virginia to meet electronically during an emergency, provided 
certain conditions are met. 

The Virginia Freedom of Information Act (VFOIA) creates general 
requirements that meetings of “public bodies” shall be open to the public and 
conducted in person.2  Except as provided in two specified statutory provisions 
“[n]o meeting shall be conducted through telephonic, video, electronic or other 
electronic communication means where the members are not physically 
assembled to discuss or transact public business, except as provided in 
§ 2.2-3708.2 or as may be specifically provided in Title 54.1 for the summary 
suspension of professional licenses.”3  Further, § 2.2-3707.01(D) provides that 
“[n]o regular, special, or reconvened session of the General Assembly held 
pursuant to Article IV, Section 6 of the Constitution of Virginia shall be conducted 
using electronic communication means pursuant to § 2.2-3708.2.”4  Thus, 

 
1 H.B. 29, 2020 Reg. Sess., Item 4-0.01 (2020 Va. Acts ch. 1283), and H.B. 30, 2020 Reg. Sess., 

Item 4-0.01, both enactments available at https://budget.lis.virginia.gov/. 
2 The term “public body” is broadly defined for purposes of VFOIA to include “any legislative 

body, authority, board, bureau, commission, district or agency of the Commonwealth or of any 
political subdivision of the Commonwealth, including cities, towns and counties, municipal councils, 
governing bodies of counties, school boards and planning commissions; governing boards of public 
institutions of higher education; and other organizations, corporations or agencies in the 
Commonwealth supported wholly or principally by public funds.”  VA. CODE ANN. § 2.2-3701. 

3 VA. CODE ANN. § 2.2-3707(B). 
4 VA. CODE ANN. § 2.2-3707.01(D). 
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operating together, §§ 2.2-3707(B) and -3707.01(D) would generally preclude the 
General Assembly from meeting electronically, including during an emergency. 

However, in Items 4-0.01 in House Bill 29 and House Bill 30, the 
General Assembly specifically provided that “[n]otwithstanding any other 
provision of law, any public body . . . may meet by electronic communication 
means” during a declared state of emergency so long as certain requirements are 
satisfied.5  Although Items 4-0.01 in House Bill 29 and House Bill 30 do not 
define “public body,” VFOIA specifically defines that term as including 
“legislative bod[ies]” such as the Virginia House of Delegates and Senate of 
Virginia.6  Because Items 4-0.01 in House Bill 29 and House Bill 30 address “the 
same subject matter” as VFOIA, it is appropriate to construe their use of the term 
“public body” in pari materia with VFOIA’s use of that same term.7  

Accordingly, Items 4-0.01 in House Bill 29 and House Bill 30 authorize 
the House and Senate to meet electronically during a declared state of emergency 
so long as those Items are in force and the other requirements are satisfied.8 

 
5 H.B. 29, 2020 Reg. Sess., Item 4-0.01 (2020 Va. Acts ch. 1283), and H.B. 30, 2020 Reg. Sess., 

Item 4-0.01.  
6 VA. CODE ANN. § 2.2-3701. 
7 Bd. of Supvrs. v. Cohn, 296 Va. 465, 473, 821 S.E.2d 693, 697 (2018) (observing that statutes 

related to the same subject matter are typically considered in pari materia). 
8  So long as the respective budgets are in effect, to meet electronically, the General Assembly 

must satisfy the remaining prongs set out by Items 4-0.01 in House Bill 29 and House Bill 30:  

(i) the nature of the declared emergency makes it impracticable or unsafe for the 
public body or governing board to assemble in a single location; (ii) the purpose of 
meeting is to discuss or transact the business statutorily required or necessary to 
continue operations of the public body or common interest community association as 
defined in § 54.1-2345 of the Code of Virginia and the discharge of its lawful 
purposes, duties, and responsibilities; (iii) a public body shall make available a 
recording or transcript of the meeting on its website in accordance with the 
timeframes established in §§ 2.2-3707 and 2.2-3707.1 of the Code of Virginia; and 
(iv) the governing board shall distribute minutes of a meeting held pursuant to this 
subdivision to common interest community association members by the same method 
used to provide notice of the meeting. 

Whether these additional requirements of Items 4-0.01 in House Bill 29 and House Bill 30 are 
satisfied is a fact-dependent question that is beyond the scope of this opinion. 
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Even if a body chooses to meet electronically pursuant to Items 4-0.01 
in House Bill 29 and House Bill 30, it is important that bodies continue to adhere 
to important principles of open government and transparency.  The fundamental 
commitment to openness must be upheld and maintained, even as public bodies 
consider alternative methods to conduct the operation of the government. 

CONCLUSION 

 For these reasons, it is my opinion that Items 4-0.01 in House Bill 29 and 
House Bill 30 permit the House of Delegates and the Senate of Virginia to meet 
electronically during a declared emergency, including the current COVID-19 
pandemic, provided they can satisfy the conditions set forth in the Items. 
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OP. NO. 20-020 
 
FIRST RESPONDERS:  
WORKERS’ COMPENSATION AND LINE OF DUTY ACT BENEFITS 
DURING THE COVID-19 PANDEMIC 
 
THE HONORABLE KEN STOLLE 
SHERIFF, CITY OF VIRGINIA BEACH 
 
Outlining the applicability of workers’ compensation and Line of Duty Act benefits for first 
responders who become ill from work-related exposures to COVID-19.   
 

 
MAY 22, 2020 

ISSUES PRESENTED 

You ask several questions regarding Virginia Workers’ Compensation 
Act1 (“Act”) and Line of Duty Act2 (“LODA”) issues resulting from the 
COVID-19 pandemic.  Specifically, you ask: 

1. If a first responder becomes ill from COVID-19 from an 
exposure at work, is it a compensable illness under the 
Workers’ Compensation Act? 

2. If COVID-19 is an upper respiratory disease, does it fall under 
the heart and lung presumption of the Act for first responders? 

3. If the answers to those questions are yes, what is the burden of 
proof and who does it  fall on? 

4. If a first responder dies as a result of COVID-19 or 
complications from COVID-19, does that first responder and 
their survivors qualify for Line of Duty Act benefits?     

 

 

 
1 VA. CODE ANN. §§ 65.2-100 to -1206. 
2 VA. CODE ANN. §§ 9.1-400 to -408. 
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RESPONSE 

A first responder3 currently covered by workers’ compensation can 
receive benefits under the Act.  If he or she becomes ill from a work-related 
exposure of COVID-19, such illness is likely compensable.  If COVID-19 is an 
upper respiratory disease, it is my opinion that it will fall within the presumption 
for respiratory diseases for those first responders entitled to the presumption.  The 
burden of proof in any particular case depends both on the nature of the claim of 
the first responder and the nature of the work of that first responder.  Similarly, 
the application of LODA to the death of a first responder from COVID-19 will be 
highly fact-specific.  

APPLICABLE LAW AND DISCUSSION 

 Your first question is: If a first responder becomes ill from COVID-19 
from an exposure at work, is it a compensable illness under the Workers’ 
Compensation Act? 

 The Virginia Workers’ Compensation Act provides certain defined 
benefits to employees to compensate them for injuries suffered as a result of their 
employment.4  The Act is remedial and should be liberally construed in favor of 
the injured worker in order to advance its beneficial purposes.5  However, the Act 
does not provide relief from all medical conditions or ailments.6 

 There is no precise definition of “first responder” in the Act.  
Accordingly, for this analysis, it is assumed that the relevant employees are police 
officers, sheriffs’ deputies, firefighters, and emergency medical technicians who 
are employed by state or local government entities and covered by workers’ 
compensation programs.  

 Most claims under the Act stem from work-related accidental injuries, 
but some involve illnesses acquired through employment.  Your question states 

 
3 Virginia Code § 65.2-104 provides for certain coverage for “first responders” during a declared 

state of emergency, but states only that “[f]or purposes of this section, ‘first responder’ shall include 
any person referenced in subdivision 1 l of the definition of ‘employee’ in § 65.2-101 who provides 
emergency services” during the emergency.  There is no precise definition of “first responder” in the 
Act. 

4 See Henderson v. Central Tel. Co., 233 Va. 377, 382, 355 S.E.2d 596, 599 (1987). 
5 E.I. DuPont de Nemours & Co. v. Eggleston, 264 Va. 13, 17, 563 S.E.2d 685, 687 (2002). 
6 Merillat Industries, Inc. v. Parks, 246 Va. 429, 433, 436 S.E.2d 600, 602. 
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that the first responder is diagnosed with COVID-19 from an exposure at work 
while performing official duties.  Under that scenario, a first responder covered 
by workers’ compensation will have suffered a compensable illness under the Act. 

Of course, whether any particular exposure qualifies as work-related will 
depend on the facts of each claim.7  Additionally, determining where and when 
someone contracts COVID-19 during this global pandemic presents unique 
challenges, which makes the question about whether a presumption could be 
created especially relevant. 

Your second question is:  If COVID-19 is an upper respiratory disease, 
does it fall under the heart and lung presumption of the Act for first responders? 

 Virginia Code § 65.2-402 sets forth a statutory presumption with respect 
to respiratory diseases for certain first responders, which you have identified as 
the “heart and lung presumption.”  In enacting this statute, the General Assembly 
recognized that the causes of pulmonary and cardiac diseases are often unknown, 
and that the conclusion that a “fire fighter who contracts a respiratory disease after 
he has started work suffers from an occupational disease is a reasonable and 
logical deduction.”8  That statute provides, in part: 

A.  Respiratory diseases that cause (i) the death of volunteer or 
salaried firefighters or Department of Emergency 
Management hazardous materials officers or (ii) any health 
condition or impairment of such firefighters or Department of 
Emergency Management hazardous materials officers 
resulting in total or partial disability shall be presumed to be 
occupational diseases, suffered in the line of duty, that are 
covered by this title unless such presumption is overcome by 
a preponderance of competent evidence to the contrary.[9] 

If COVID-19 is an upper respiratory disease, it is my opinion that it 
qualifies as a respiratory disease for purposes of Virginia Code § 65.2-402(A).  
However, by its terms this statutory presumption applies only to a limited class of 
first responders under certain circumstances and, therefore, would not have broad 

 
7 The various mechanisms under which a claim could arise are (1) an injury by accident, (2) an 

occupational disease under Virginia Code § 65.2-400, (3) a compensable ordinary disease of life under 
Virginia Code § 65.2-401, or (4) a presumptive claim under Virginia Code § 65.2-402. 

8 Fairfax Cty. Fire & Rescue Servs. v. Newman, 222 Va. 535, 540, 281 S.E.2d 897, 900 (1981). 
9 VA. CODE ANN. § 65.2-402(A). 
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applicability to all or most of the first responders whose official duties regularly 
place them at far greater risk of contracting COVID-19 than the general public 
following social distancing guidelines. 

 Your third question is:  If the answers to those questions are yes, what is 
the burden of proof and who does it fall on? 

If a first responder has the benefit of a presumption, he or she has the 
initial burden of producing evidence to trigger the presumption.  Generally, that 
requires evidence of the necessary disease, and evidence of disability or death 
caused by the disease, which establishes the claimant’s prima facie case.10  Once 
the presumption is triggered, the burden shifts to the employer to rebut the 
presumption.  Typically, the employer must both prove that the disease was not 
caused by the employment and also identify a non-work-related cause.11 

If the claimant does not have the benefit of a presumption, the burden of 
proof depends on the nature of the claim.  For an injury by accident, the claimant 
must prove by a preponderance of the evidence that he suffered an injury by that 
accident.12  The same holds true for occupational diseases under Virginia Code 
§ 65.2-400—the claimant must prove his case by a preponderance of the 
evidence.13 For ordinary diseases of life under Virginia Code § 65.2-401, the 
claimant must prove all elements of the claim by clear and convincing evidence.14  

Your second and third questions point to a more fundamental question, 
which is whether a presumption could be created that would benefit police 
officers, sheriffs’ deputies, firefighters, emergency medical technicians, and other 
first responders who contract COVID-19 because the nature of their duties place 
them at greater risk for contracting the disease.  The answer to that question is 
yes; such a presumption could indeed be created. 

There are a number of presumptions that exist in the area of workers’ 
compensation.  Some are set out by statute, such as the heart and lung presumption 

 
10 Tomes v. James City Cty. Fire, 39 Va. App. 424, 431-32, 573 S.E.2d 312, 316 (2002). 
11 Bass v. City of Richmond Police Dep’t, 258 Va. 103, 112, 515 S.E.2d 557, 561-62 (1999). 
12 Central State Hosp. v. Wiggers, 230 Va. 157, 159, 335 S.E.2d 257, 258 (1985). 
13 Virginia Dep’t of State Police v. Talbert, 1 Va. App. 250, 253, 337 S.E.2d 307, 308 (1985). 
14 VA. CODE ANN. § 65.2-401; Great E. Resort Corp. v. Gordon, 31 Va. App. 608, 612, 525 S.E.2d 

55, 57 (2000); Lindenfeld v. City of Richmond Sheriff’s Office, 25 Va. App. 775, 784, 492 S.E.2d 
506, 510 (1997).   
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you identify.15  The Joint Legislative Audit and Review Commission (JLARC) 
recently completed a report outlining a number of such presumptions applicable 
to various public safety personnel.16  Others are created through case law, such as 
the presumption that an accident arose in the course of employment when an 
employee is found dead as the result of an accident at his place of work.17  

Without question, the General Assembly could create a presumption 
applicable to first responders who contract COVID-19.  There is currently 
pending legislation in Connecticut, Maryland, and Delaware, among other states, 
to accomplish this.18  Some in Virginia are advocating for a special session of the 
General Assembly to address issues specific to the COVID-19 pandemic.19  It is 
clear that this issue in these circumstances could be addressed at such a session.  
This would not be unprecedented.  Following the terrorist attacks of September 
11, 2001, Virginia Code § 65.2-406 was amended to extend the statute of 
limitations for diseases directly attributable to the rescue and relief efforts at the 
Pentagon to two years after a diagnosis of the disease is first communicated to the 
employee.20 

Your fourth question is:  If a first responder dies as a result of COVID-19 
or complications from COVID-19, does that first responder and their survivors 
qualify for Line of Duty Act (LODA) benefits?   

LODA has a complex definition for “deceased person,” and not all first 
responders will qualify.  LODA does not mention first responders, but applies to 

 
15 VA. CODE ANN. § 65.2-402.   
16 See JOINT LEGISLATIVE AUDIT AND REVIEW COMMISSION, VIRGINIA’S WORKERS’ 

COMPENSATION SYSTEM AND DISEASE PRESUMPTIONS (REPORT TO THE GOVERNOR AND THE 

GENERAL ASSEMBLY OF VIRGINIA), at Table C-1 (Dec. 16, 2019). 
17 S. Motor Lines Co. v. Alvis, 200 Va. 168, 171-72, 104 S.E.2d 735, 738 (1958). 
18 Russell Gold and Leslie Scism, States Aim to Expand Workers’ Compensation for Covid-19, 

WALL ST. J. (Apr. 27, 2020), https://www.wsj.com/articles/states-aim-to-expand-workers-
compensation-for-covid-19-11588011257.  

19 Alan Suderman and Sarah Rankin, Lawmakers vote to delay wage hike, raises because of virus, 
RICHMOND TIMES DISPATCH (Apr. 22, 2020), https://www.richmond.com/news/virginia/ 
ap/lawmakers-vote-to-delay-wage-hike-raises-because-of-virus/article_e720c263-8aa5-59ac-bcab-
00d87b4343b5.html.  

20 VA. CODE ANN. § 65.2-406(A)(5).  
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specific classifications of employees.21 LODA also incorporates presumptions 
from other areas of the Code of Virginia.22  Not all first responders will be eligible 
for these presumptions. As with the other questions you posed, the analysis of a 
particular claim, even with any applicable presumptions, is highly fact-specific. 

Therefore, it is my opinion that, if a first responder dies as a result of 
COVID-19, he and his survivors will qualify for LODA benefits if they meet the 
eligibility criteria, including satisfying the definitions in LODA of “deceased 
person,” “eligible dependent” and “eligible spouse,” and his death occurred in the 
line of duty as defined in LODA,23 including any of the presumptions provided 
by Virginia Code §§ 27-40.1,24 51.1-813,25 and 65.2-402.  The General Assembly 
could elect to address COVID-19 in the context of LODA directly through 
legislation.  Notably, there is currently legislation pending in the U.S. Congress 
to do this with respect to related federal benefits.26  

CONCLUSION 

I share your concern for the Commonwealth’s first responders in the face 
of the COVID-19 pandemic.  It is my opinion that workers’ compensation is 
available for covered first responders who become ill from work-related 
exposures.  If COVID-19 is an upper respiratory disease, then it will fall within 
the presumption created under Virginia Code § 65.2-402(A).  The burden of proof 
for any particular first responder will depend on the specifics of his or her case, 
but not all first responders will benefit from the presumption you identified.  Any 
claim will depend on the facts of that particular case, and this is also true for any 
determination of LODA benefits.  

 
21 For example, law enforcement officers and members of recognized fire companies and rescue 

squads are eligible under LODA. A full list is located in the Virginia Line of Duty Act Participant 
Guide, available at https://www.valoda.org/pdfs/loda-participant-guide.pdf.  

22 LODA incorporates presumptions from Virginia Code §§ 27-40.1, 51.1-813, and 65.2-402.  VA. 
CODE ANN. § 9.1-400. 

23 LODA defines “line of duty” as “any action the deceased or disabled person was obligated or 
authorized to perform by rule, regulation, condition of employment or service, or law.” VA. CODE 

ANN. § 9.1-400. 
24 Virginia Code § 27-40.1 creates a rebuttable presumption, outside of the Virginia Workers’ 

Compensation Act, that respiratory diseases suffered by listed firefighters occurred in the line of duty, 
subject to certain requirements. 

25 Virginia Code § 51.1-813 creates a presumption for hypertension and heart disease. 
26 The Safeguarding America’s First Responders Act of 2020, S. 3607, 116th Cong. 
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OP. NO. 19-033 

 
VIRGINIA RETIREMENT SYSTEM—BOARD OF TRUSTEES:  
APPOINTMENT TO ADVISORY COMMITTEE  
 
A member of the Board of Trustees of the Fairfax County Employees’ Retirement System who 
is appointed to that position by the Fairfax County Board of Supervisors is prohibited under 
§ 51.1-124.26(C) from also serving on an advisory committee of the Board of Trustees of the 
Virginia Retirement System. 

 
MS. PATRICIA S. BISHOP 
DIRECTOR, VIRGINIA RETIREMENT SYSTEM 
 
JUNE 12, 2020 

ISSUE PRESENTED 

 You ask whether a member of the Board of Trustees of the Fairfax 
County Employees’ Retirement System (“FCERS Board”) who is appointed to 
that position by the Fairfax County Board of Supervisors may be selected to serve 
on an advisory committee of the Virginia Retirement System’s Board of Trustees.   

BACKGROUND 

 As you relate, in 1994 the Joint Legislative Audit and Review 
Commission (JLARC) issued a comprehensive report on the Virginia Retirement 
System (VRS).1  This report, made at the request of the General Assembly, set 
out several findings regarding the governance structure of VRS and made 
recommendations aimed at strengthening the independence of the retirement 
system.  Relevant to your request, the report noted that at the time of its 
publication, one member of the VRS Board of Trustees (the “VRS Board”) was 
an elected constitutional officer, and two members were gubernatorial appointees 
serving in the executive branch of state government.  In order to eliminate any 
perception of undue political influence and gubernatorial control created by the 
service of these individuals, the JLARC report recommended that the General 

 
1 JOINT LEGISLATIVE AUDIT AND REVIEW COMMISSION (JLARC), REVIEW OF THE VIRGINIA 

RETIREMENT SYSTEM (House Doc. No. 52) (1994), available at https://rga.lis.virginia.gov/ 
Published/1994/HD52.   
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Assembly amend the Code of Virginia to prohibit “elected officials and executive 
branch appointed officials” from serving on the VRS Board.2  

 Following publication of the Report, the General Assembly enacted           
§ 51.1-124.20(F), which prohibits “elected or appointed official[s]” from serving 
on the VRS Board.3  The General Assembly also enacted § 51.1-124.26(C) of the 
Code, which extends this prohibition to advisory committees of the VRS Board.  
Specifically, § 51.1-124.26(C) provides that “no elected or appointed official shall 
serve on an advisory committee” of the VRS Board.4 

 You ask whether the recommendation in the 1994 JLARC Report limits 
the meaning of the term “appointed official” in § 51.1-124.26(C) to state executive 
branch appointed officials, such that an individual serving on the FCERS Board 
as an appointee of the Fairfax County Board of Supervisors would not be 
prohibited from serving on an advisory committee of the VRS Board.   

DISCUSSION 

 In answering your inquiry I am guided by the following well established 
principles.  “‘When construing a statute, [the] primary objective is to ascertain 
and give effect to legislative intent, as expressed by the language used in the 
statute.”5 If the language used in the statute is plain and unambiguous, the statute 
must be applied as written,6 and courts “are not permitted ‘to add or to subtract 
from the words used in the statute.’”7  “This guidance flows from the principle 
that [courts] must assume the legislature chose, with care, the words it used when 
it enacted the relevant statute.”8 

 
2 Id. at III & 24; but see id. at 35 (stating that “[e]lected and appointed State and local 

governmental officials should be prohibited from serving on the [VRS] Board as trustees”).  
3 VA. CODE ANN. § 51.1-124.20(F) (Supp. 2019). 
4 VA. CODE ANN. § 51.1-124.26(C) (2013) (The full text of the provision states, “Except for any 

Board member who serves on an advisory committee, no elected or appointed official shall serve on 
an advisory committee.”).  

5 Blake v. Commonwealth, 288 Va. 375, 381, 764 S.E.2d 105, 107 (2014) (internal quotation 
marks and further citations omitted). 

6 Glens Falls Ins. Co. v. Stephenson, 235 Va. 420, 422, 367 S.E.2d 722, 724 (1988). 
7 Coles v. Commonwealth, 44 Va. App. 549, 557, 605 S.E.2d 784, 788 (2004) (quoting Posey v. 

Commonwealth, 123 Va. 551, 553, 96 S.E.771, 771 (1918)). 
8 Chavez v. Commonwealth, 69 Va. App. 149, 157, 817 S.E.2d 330, 334 (2018) (internal 

quotation marks, ellipses, and further citation omitted). 
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 In my opinion, the language of § 51.1-124.26(C) is plain and 
unambiguous and the scope of its prohibition is clear.  The General Assembly 
chose not to include any qualifying terms such as “executive branch” or “state 
executive branch” before the term “appointed official.”  Thus, applying the plain 
language of the statute as it is written, no appointed official of any entity, branch, 
or level of government can be selected to serve on an advisory committee of the 
VRS Board.9  It follows that a member of the FCERS Board who is appointed to 
that position by the Fairfax County Board of Supervisors may not be selected to 
serve on an advisory committee of the VRS Board. 

CONCLUSION 

 Accordingly, it is my opinion that a member of the Board of Trustees of 
the Fairfax County Employees’ Retirement System who is appointed to that 
position by the Fairfax County Board of Supervisors is prohibited under 
§ 51.1-124.26(C) from also serving on an advisory committee of the Board of 
Trustees of the Virginia Retirement System. 

  
  

 
9 But see supra, note 4 (noting that the prohibition does not apply to VRS Board members who 

are appointed to serve on an advisory committee; their status as “appointed officials” by virtue of their 
service on the VRS Board does not preclude their service on an advisory committee of the VRS Board). 
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OP. NO. 20-033 
 
EVICTION PROTECTIONS DURING COVID-19 PANDEMIC 
 
Various protections exist for those facing potential eviction in Virginia during the COVID-19 
pandemic, as set forth in the CARES Act and recent enactments of the General Assembly.  
Additionally, the branches of Virginia government each possess tools that, depending on the 
facts and circumstances, may be used to aid those facing eviction. 
 
HON. MARCIA S. “CIA” PRICE 
MEMBER, HOUSE OF DELEGATES 
 
HON. LASHRECSE AIRD 
MEMBER, HOUSE OF DELEGATES 
 
HON. JEION A. WARD 
MEMBER, HOUSE OF DELEGATES 
 
HON. PATRICK A. HOPE 
MEMBER, HOUSE OF DELEGATES 
 
HON. MARCUS B. SIMON 
MEMBER, HOUSE OF DELEGATES 
 
HON. PAUL E. KRIZEK 
MEMBER, HOUSE OF DELEGATES 
 

HON. KELLY K. CONVIRS-FOWLER 
MEMBER, HOUSE OF DELEGATES 
 
HON. JEFFREY M. BOURNE 
MEMBER, HOUSE OF DELEGATES 
 
HON. KATHY K.L. TRAN 
MEMBER, HOUSE OF DELEGATES 
 
HON. ALEX Q. ASKEW 
MEMBER, HOUSE OF DELEGATES 
 
HON. CHRIS L. HURST  
MEMBER, HOUSE OF DELEGATES 
 
 HON. LEE J. CARTER 
 MEMBER, HOUSE OF DELEGATES 
 

JULY 15, 2020 

ISSUE PRESENTED 

You have asked what legal mechanisms can bar evictions across Virginia 
during the COVID-19 pandemic. 

APPLICABLE LAW AND DISCUSSION 

A global pandemic presents not only a public health crisis, but also an 
economic one.  Many Virginians, particularly those who are employed in the 
service sector or work in jobs that must be performed outside the home, are 
vulnerable to the economic volatility created by the coronavirus outbreak.  They 
may struggle to maintain housing while meeting the needs of their families for 
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food and medical care.  Housing stability is critical to the wellbeing of individuals 
who are severely impacted by the pandemic.  It is also crucial in a public health 
emergency in which containment of the virus depends in large measure on 
individuals remaining at home whenever possible and not being forced to seek 
shelter or experience homelessness. 

I. Current COVID-related restrictions on evictions 
 

1. Federal CARES Act 

To address the profound impact of the COVID-19 pandemic, on March 27, 
2020, the federal government enacted the Coronavirus Aid, Relief, and Economic 
Security Act (the “CARES Act”), which contains multiple provisions to address 
the economic impact of COVID-19, including a temporary moratorium on 
eviction filings.1  This law governs eviction filings in Virginia, barring General 
District Courts from hearing certain unlawful detainer cases.   

a)  Coverage 
 
The bar on evictions (described in “b” below) under the CARES Act 

applies, in short, to “covered dwellings,” which are rental homes in certain 
properties subsidized or backed by the U.S. government.  Specifically, CARES 
Act protections extend to dwellings in properties that: (1) participate in federal 
assistance programs, (2) are subject to a federally backed mortgage loan, or (3) 
are subject to a multi-family federally backed mortgage loan.  First, the ban on 
evictions extends to dwellings in properties that participate in federal housing 
programs covered under the Violence Against Women Act.2  These programs 
include the following:  

1. Department of Housing and Urban Development (HUD) 
 

a. Public housing (42 U.S.C. § 1437d) 
 

b. Section 8 Housing Choice Voucher Program                                    
(42 U.S.C. § 1437f) 

c. Section 8 project-based housing (42 U.S.C. § 1437f) 
 

 
1 Coronavirus, Aid, Relief, and Economic Security Act (“CARES Act”), Pub. L. No. 116-136,           

§ 4024 (2020). The full text of the CARES Act may be accessed at 
https://www.congress.gov/bill/116th-congress/house-bill/748/text/enr. 

2 See 34 U.S.C. § 12491(a). 
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d. Section 202 housing for the elderly (12 U.S.C. § 1701q) 
 

e. Section 811 housing for people with disabilities                                
(42 U.S.C. § 8013) 
 

f. Section 236 multifamily rental housing (12 U.S.C. § 1715z-1) 
 

g. Section 221(d)(3) Below Market Interest Rate (BMIR) 
housing (12 U.S.C. § 17151(d)) 
 

h. HOME Investment Partnerships Program                                
(42 U.S.C. § 12741 et seq.) 
 

i. Housing Opportunities for Persons with AIDS (HOPWA)              
(42 U.S.C. § 12901, et seq.) 
 

j. McKinney-Vento Act homelessness programs                               
(42 U.S.C. § 11360, et seq.) 

 
2. Department of Agriculture 

 
a. Section 515 Rural Rental Housing (42 U.S.C. § 1485) 

 
b. Sections 514 and 516 Farm Labor Housing                        

(42 U.S.C. §§ 1484, 1486) 
 

c. Section 533 Housing Preservation Grants                                      
(42 U.S.C. § 1490m) 
 

d. Section 538 multifamily rental housing                                        
(42 U.S.C. § 1490p-2) 

 
3. Department of Treasury 

 
a. Low-Income Housing Tax Credit (LIHTC)                                      

(26 U.S.C. § 42) 
 
The CARES Act also extends to dwellings in properties that participate in the 
Rural Housing Voucher Program under Section 542 of the Housing Act of 19493 

 
3 42 U.S.C. § 1490r. 
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even though this program was not included in the covered housing programs in 
the 2013 Violence Against Women Act reauthorization.4  

Second, dwellings in properties that are subject to a federally backed 
mortgage loan—e.g., a single-family mortgage owned or securitized by Fannie 
Mae or Freddie Mac or insured, guaranteed or otherwise assisted by the federal 
government, including mortgages issued by the Federal Housing Administration 
and the Department of Veterans Affairs, and the Department of Agriculture’s 
direct and guaranteed loans—are covered by the CARES Act.5  

The third category of CARES Act covered dwellings are those in 
properties with federally-backed multifamily mortgage loans, i.e. federally 
backed mortgage loans on properties designed principally for the occupancy of 5 
or more families.6  

b)  Eviction Protections 

The CARES Act makes it unlawful for the landlord of a covered dwelling 
to file an action in court to evict a tenant for non-payment of rent or other fees or 
charges7 during the moratorium prescribed in the Act.  The federal eviction 
moratorium does not suspend actions that were filed before the moratorium took 
effect, nor does it prohibit actions that are based on reasons other than nonpayment 
of rent or other fees or charges.  I note also that the CARES Act does not tie 
“nonpayment of rent” to an economic hardship caused by COVID-19. 

Section 4024(b) of the CARES Act states that a landlord may not “make 
or cause to be made, any filing [in court] to initiate a legal action to recover 
possession of [a] covered dwelling from the tenant for nonpayment of rent or other 
fees or charges” during “the 120-day period beginning on the date of enactment 
of this Act.”  Following expiration of the 120-day period, the landlord “may not 
require the tenant to vacate the covered dwelling unit” unless the landlord issues 
a notice to vacate and at least thirty days have passed.8  Under Virginia law, an 
unlawful detainer constitutes an action “requiring a tenant to vacate.”9  It follows 

 
4 CARES Act, § 4024(a)(2)(A)(ii).  
5 CARES Act, § 4024(a)(4). 
6 CARES Act, § 4024(a)(5). 
7 Referred to collectively hereinafter as “non-payment of rent.” 
8 CARES Act, § 4024(c). 
9 See VA. CODE ANN. § 55.1-1245; § 55.1-1251. 
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that in Virginia, the CARES Act requires that a landlord wait for the 120 days as 
prescribed in the CARES Act, in addition to thirty days following notice to vacate, 
before he or she may file an unlawful detainer against a tenant in a covered 
dwelling for nonpayment of rent.  

The practical application of the CARES Act in Virginia is as follows.  A 
landlord of a covered dwelling must wait at least 120 days from the passage of the 
CARES Act on March 27, 2020 before they are permitted to provide a notice to 
vacate to a tenant for nonpayment of rent.  Consequently, a landlord must wait 
until at least July 26, 2020 before providing a notice to vacate the premises.  Only 
after thirty day have passed since issuance of the notice is the landlord permitted 
to file an action to recover possession of a dwelling covered by the CARES Act, 
i.e., a summons for unlawful detainer.  That means the earliest an unlawful 
detainer may be filed against a tenant living in a dwelling covered by the 
CARES Act is August 26, 2020.10  

c)  Lack of Jurisdiction 

The CARES Act removes a court’s ability to exercise its subject matter 
jurisdiction to hear unlawful detainers.  When a statute contains “prohibitory or 
limiting language” the statute is considered mandatory and a court cannot exercise 
its subject matter jurisdiction unless and until the plaintiff complies with statutory 
requirements.11  

Section 4024(b) of the CARES Act states that the landlord “may not make, 
or cause to be made, any filing with the court . . . to initiate a legal action to recover 
possession . . . .”  Consistent with ordinary use, the phrase “may not” has been 
found by several courts to exemplify the type of prohibitory language that is 

 
10 I note that the CARES Act sets out separate protections in Section 4023 that may apply if 

landlord is a borrower on a federally backed multifamily mortgage.  In circumstances where those 
protections apply, eviction protection may extend beyond August 25, 2020.  See CARES Act, § 4023. 

11 See Marrison v. Fairfax Cty. Dep’t of Family Servs., 59 Va. App. 61, 68–69, 717 S.E.2d 146, 
149 (2011); see also Fredericksburg D.S.S. v. Brown, 33 Va. App. 313, 319, 533 S.E.2d 12, 15 (2000) 
(“‘A court’s authority to exercise its subject matter jurisdiction over a case . . . may be restricted by a 
failure to comply with statutory requirements that are mandatory in nature and, thus, are prerequisite 
to a court’s lawful exercise of its jurisdiction.’”) (quoting Moore v. Commonwealth, 259 Va. 405, 409, 
527 S.E.2d 415, 417 (2000)); Avery v. Virginia Retirement Sys., 33 Va. App. 210, 215, 532 S.E.2d 
348, 350 (2000).  
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considered mandatory, thereby depriving a court of its ability to exercise subject 
matter jurisdiction.12  

Because the CARES Act uses prohibitory language to make it unlawful for 
landlords to file unlawful detainers seeking possession of covered dwellings for 
nonpayment of rent before August 26, 2020, courts presented with these cases 
cannot exercise subject matter jurisdiction to adjudicate them. 

2. 2020 Virginia Acts, ch. 1202 (House Bill 340) 
 

a) Coverage  
 
On April 22, 2020, the General Assembly passed as an emergency House 

Bill 340,13 which extends a right to a continuance to tenants who are defendants 
in unlawful detainer proceedings for the nonpayment of rent who are “affected 
by” the pandemic “during the period for which the Governor has declared a state 
of emergency.”14  “Affected by” means “experienc[ing] a loss of income from a 
public or private source due to the Emergency” and the ability to prove the same 
(i.e., that the tenant is “not currently receiving wages or payments . . . as a result 
of the Emergency”).15  

b)    Interaction with the CARES Act 

Although House Bill 340 provides that “[t]he 60-day continuance 
provided by this enactment shall run concurrently with any period of eviction 
protection provided by any other state or federal law,”16 it does not preclude 
tenants who have received eviction protection under the CARES Act from also 

 
12 See MSP Recovery Claims, Series LLC. v. The Progressive Corp., Case No.1:18CV2273, 2019 

WL 5448356, at *9 (N.D. Ohio Sept. 17, 2019); Perez v. General Packer, Inc., 790 F. Supp. 1464, 
1470 (C.D. Cal. 1992); In re: Foreclosure of Tax Liens by Proceeding in Rem Pursuant to Article 11 
of Real Prop. Tax Law by City of Utica, 175 A.D.3d 1047, 1048, 107 N.Y.S.3d 798, 799 (N.Y. App. 
Div. 2019).  

13 2020 Va. Acts, ch. 1202 (codified in part as VA. CODE ANN. § 44-209). 
14 See generally Exec. Order No. 51, Extending Declaration of a State of Emergency Due to Novel 

Coronavirus, as amended May 26, 2020 (extending the emergency first declared on March 12, 2020). 
Section § 1 of the second enactment clause of House Bill 403 extends eviction continuance provisions 
to any tenants affected by the pandemic during the period of the emergency, not only those affected 
by federal government shutdown as referenced in § 44-209(B). 

15 Id., enactment clause two, § 5. 
16 Id., enactment clause two, § 4. 
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receiving the 60-day continuance.  The intent appears to be to prevent the 
conversion of multiple protections that operate at the same time into 
“consecutive” protections.  The CARES Act period of eviction protection, 
however, does not operate at the same time as the 60-day continuance period.  
Rather, the CARES Act period necessarily occurs before the filing of an unlawful 
detainer, while the 60-day continuance period occurs after the filing of an 
unlawful detainer.  

Because the protections do not overlap and thus cannot be stacked, in my 
opinion tenants may receive both the CARES Act protections and the protections 
of the 60-day continuance. 

c) Eviction Protections 

If a tenant appears at the initial court date listed on the summons for 
unlawful detainer and provides “written proof” to the court of his or her COVID-
19-related loss of income, House Bill 340 provides that the court shall grant a 60-
day continuance.17  “Written proof” means “(i) a paystub showing zero dollars in 
earnings for a pay period within the period for which the Governor has declared 
a state of emergency . . . in response to the novel coronavirus (COVID-19) 
pandemic . . . , (ii) a copy of a furlough notification letter or essential employee 
status letter indicating the employee’s status as nonessential due to the 
Emergency, or (iii) any other documentation deemed appropriate” by the court.18  

d)  Mandatory Provisions 

The protections afforded by House Bill 340 extend for 90 days after the 
end of the State of Emergency, which is currently ongoing and indefinite.19  Any 
tenant who qualifies under the terms of House Bill 340 is entitled to the 
continuance.  The statutory language “shall grant a 60-day continuance” does not 
give the court discretion in whether to grant the continuance or for how long.  

 

 

 
 

17 Id., enactment clause two, § 1; VA. CODE ANN. § 44-209(B). 
18 Id., enactment clause 2, § 5. 
19 See Exec. Order No. 51, Extending Declaration of a State of Emergency Due to Novel 

Coronavirus, as amended May 26, 2020. 
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II. Other Entities With Authority 
 

1. Judicial 

The Supreme Court of Virginia has the power to declare judicial 
emergencies during which unlawful detainer cases can be stayed, continued, or 
otherwise have deadlines and filing requirements modified.20 A judicial 
emergency may be declared “when a disaster, as defined in § 44-146.16, 
substantially endangers or impedes the operation of a court, the ability of persons 
to avail themselves of the court, or the ability of litigants or others to have access 
to the court or to meet schedules or time deadlines imposed by court order, rule, 
or statute.”21  An order declaring a judicial emergency order “may suspend, toll, 
extend, or otherwise grant relief from deadlines, time schedules, or filing 
requirements imposed by otherwise applicable statutes, rules, or court orders in 
any court processes and proceedings,” including unlawful detainers.22  The 
duration of a judicial emergency order can be up to 21 days and may be extended 
for additional periods not to exceed 21 days by a majority of the justices of the 
Supreme Court.23  Moreover, “[i]n the event of a communicable disease of public 
health threat, as defined in § 44-146.16, a majority of the justices of the Supreme 
Court may extend such order for the duration of the threat.”24 

The Court declared a COVID-19-related judicial emergency on March 
16, 2020, and has issued several subsequent orders to extend the emergency 
through August 9, 2020.  While unlawful detainer actions for non-payment of rent 
were suspended for a time, the Court’s Sixth Order states: “Effective June 29, 
2020, courts may resume hearing all unlawful detainer actions and issuing writs 
of eviction.”25  

Additionally, individual courts have considerable discretion to grant 
continuances, as stated in the Code of Virginia and the Rules of the Supreme Court 
of Virginia. Section 16.1-93 of the Code, applicable to General District Courts 

 
20 VA. CODE ANN. § 17.1-330. 
21 Id. at subsection A. 
22 Id. at subsection D. 
23 Id. at subsection E. 
24 Id. at subsection E. 
25 SUPREME COURT OF VIRGINIA, In Re: Sixth Order Extending Declaration of Judicial 

Emergency in Response to COVID-19 Emergency (June 22, 2020). 
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states: “The court may make such provisions as to costs and continuances as may 
be just.”  Rule 7A:14 of the Rules of the Supreme Court of Virginia, which 
specifically governs General District Courts, permits continuances to be granted 
“for good cause shown.”  A court may consider the pandemic conditions under 
the “good cause” analysis. 

2. Legislative 
 

Subject to constitutional constraints, the General Assembly can pass 
legislation placing limitations on evictions26 as it did during the 2020 Reconvened 
Session.  It also possesses the power to pass legislation authorizing localities to 
place limitations on evictions.27  

3. Executive 
 

The Governor has both statutory and executive authority to issue 
emergency orders.  The Constitution of Virginia vests “[t]he chief executive 
power of the Commonwealth” in the Governor.28  In addition to the Governor’s 
executive power under the Constitution of Virginia, the Virginia Emergency 
Services and Disaster Law of 2000 “confer[s] upon the Governor . . . emergency 
powers.”29  Whether any particular executive order is an appropriate exercise of 
emergency power depends on the scope of the executive order and the facts and 
circumstances.   

CONCLUSION 

 In short, the CARES Act, as well as the recent enactments of the General 
Assembly, contain various protections for those facing potential eviction in 
Virginia.  Additionally, the branches of Virginia government each possess tools 
that, depending on the facts and circumstances, may be used to aid those facing 
eviction. 

 

 
26 See, e.g., VA. CODE ANN. §§ 55.1-1200 to -1262 (Virginia Residential Landlord and Tenant 

Act). 
27 See, e.g., VA. CONST., art. IV, § 14 (“The authority of the General Assembly shall extend to all 

subjects of legislation not herein forbidden or restricted . . . .”).   
28 VA. CONST. art. V, § 1. 
29 VA. CODE ANN. § 44-146.14(a). 
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OP. NO. 19-062 
 
COMMISSIONERS OF THE REVENUE: 
GREEN CARD STATUS AND ISSUANCE OF BUSINESS LICENSE  
 
Virginia law does not require a commissioner of the revenue or similar local official to deny a 
business license to a non-citizen applicant who fails to produce a permanent resident card.   
 
THE HONORABLE PHILIP J. KELLAM 
VIRGINIA BEACH COMMISSIONER OF THE REVENUE 
 
AUGUST 7, 2020 
 

ISSUE PRESENTED 
 

 You ask whether a commissioner of the revenue may issue a business 
license if an applicant presents a passport issued by any nation and a United States 
federal employer identification number or whether a non-citizen applicant must 
also provide a “green card” signifying permanent residency as a pre-condition to 
the issuance of a business license. 
 

BACKGROUND 

 Your question arises out of an opinion issued by former Attorney 
General Robert F. McDonnell in 2006 opining that a commissioner of the revenue 
is required to verify an applicant’s residency status and that a commissioner may 
not issue a business license to an applicant who is not legally present in the United 
States.1 

APPLICABLE LAW AND DISCUSSION 

Attorney General McDonnell based his 2006 opinion on the federal 
Immigration Reform and Control Act of 1986 (“Immigration Act”), which makes 
it unlawful for a person or entity to knowingly hire, recruit, or refer for a fee for 
employment in the United States an unauthorized alien.2  The opinion also cited 

 
1 See 2006 Op. Va. Att’y Gen. 32. 
2 8 U.S.C. § 1324a(a)(1)(A).  As defined in the Immigration Act, an “unauthorized alien” means 

an alien who is not at the time of employment either an alien lawfully admitted for permanent 
residence, or an alien otherwise authorized to be employed under law or by the Attorney General.  
8 U.S.C. § 1324a(h)(3). 
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§ 40.1-11.1 of the Code of Virginia, which makes it a Class 1 misdemeanor for 
any employer or agent of an employer to “knowingly employ, continue to employ, 
or refer for employment any alien who cannot provide documents indicating that 
he or she is legally eligible for employment in the United States.”3  The opinion 
concluded that “the statutes that deny lawful employment to illegal aliens, by 
extension, also would apply equally to the issuance of a business license.”4 
 

In my view, the 2006 opinion is incorrect.  The language in the 
Immigration Act and § 40.1-11.1 does not justify an “extension” of the federal 
immigration policy underlying the law to the issuance of business licenses.  As 
relevant here, both the Immigration Act and the Virginia statute apply to 
employers, their agents, and persons who (for a fee) refer for employment an 
individual who cannot provide documents to show employment eligibility.  
Neither law applies to commissioners of the revenue or other local officials who 
issue business licenses, and no state law governing the issuance of business 
licenses imposes a duty on commissioners of the revenue or other local officials 
to verify an applicant’s employment eligibility.5  Although the Immigration Act 
may permit states to prohibit the issuance of licenses to employers who knowingly 
hire unauthorized aliens,6 the Commonwealth of Virginia has not done so.7   

Thus, in my view, the 2006 Attorney General opinion you reference was 
based on a statute that, by its own terms, does not apply to commissioners of the 
revenue or other local officials responsible for issuing business licenses.  Nor has 
Virginia enacted any provision under which a non-citizen applicant must provide 
a permanent resident card (green card) to obtain a business license. 

 
3 VA. CODE ANN. § 40.1-11.1. 
4 2006 Op. Va. Att’y Gen. 32, 33-34. 
5 By contrast, Va. Code § 54.1-4001 prohibits a locality from issuing a license to a pawnbroker 

unless authorized by a circuit court.  
6 See 8 U.S.C. § 1324a(h)(2). 
7 Virginia regulations currently provide that the local official administering the business license 

tax may consult with federal, state, or local officials to “verify” certain information or “coordinate 
enforcement of various tax and regulatory provisions.” 23 VA. ADMIN. CODE § 10-500-610.  The 
regulatory provisions permit the official to verify information relating to whether the individual is 
eligible to conduct the business described in the application—such as verifying zoning approval or 
building permits—not whether the applicant or his or her employees are eligible for employment in 
the United States.  See id.   
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CONCLUSION 

Virginia law does not require a commissioner of the revenue or similar 
local official to deny a business license to a non-citizen applicant who fails to 
produce a permanent resident card.  The 2006 opinion that reached a different 
conclusion is incorrect and overruled.   
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OP. NO. 19-063 
 

CONFLICTS OF INTERESTS ACT: 
DUTIES OF SCHOOL BOARD MEMBER MARRIED  
 TO SCHOOL EMPLOYEE 
 
A transaction of a school board that impacts the salary and benefits of a large group of school 
employees, in which specific employees are not directly identifiable, is not a transaction that 
“affects the public generally” under § 2.2-3112(B)(3).  Accordingly, a school board member who 
is married to a member of the group may not participate in the transaction under the provisions 
of § 2.2-3112(B)(3). 
 
The school board member may, however, participate in the transaction under § 2.2-3112(B)(1), 
and declaration of the member’s personal interest is required.  Even if the school board member 
has filed a written declaration of the personal interest, he or she must also orally disclosure of 
the existence of the interest during every meeting where the transaction is discussed. 
 
THE HONORABLE DAVID A. REID 
MEMBER, VIRGINIA HOUSE OF DELEGATES 
 
SEPTEMBER 18, 2020 

 
ISSUES PRESENTED   

 You ask two questions about the duties of a school board member under 
the Virginia State and Local Government Conflicts of Interests Act (the “Act”).1  

 You describe a scenario involving a school board member who is 
married to one of the approximately 12,000 employees of the local school 
division.  The school board member is called upon to participate in deliberations 
on a transaction that will impact the salaries and benefits of a large group of 
employees, including the school board member’s spouse.  Specific employees are 
not readily identifiable in these deliberations.  You relate that, although the school 
board member has a “personal interest” in the transaction due to their spouse’s 

 
1 VA. CODE ANN. §§ 2.2-3100 to -3132.  A school board member is an “officer” of a governmental 

agency who is subject to the Act.  See VA. CODE ANN. § 2.2-3101. 
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employment with the local school division,2 the member desires to participate in 
deliberations on the basis the transaction in question is broadly applicable. 

 Given these facts, you ask the following: 

1. Does the transaction described above “affect the 
public generally,” such that the school board member 
would be permitted to participate under 
§ 2.2-3112(B)(3) of the Act without declaring his or 
her personal interest?  

 
2. If the school board member may not participate under 

§ 2.2-3112(B)(3) but is permitted to participate under 
§ 2.2-3112(B)(1), is the member required to make oral 
disclosure of the interest at every meeting where the 
transaction is discussed, if the school board member 
has filed a written declaration pursuant to 
§ 2.2-3115(H)?   
 

APPLICABLE LAW AND DISCUSSION 
 

Question One 

 The Act restricts participation of officers in transactions of their 
governmental agencies in which they have a personal interest.3  Participation, 
however, is permitted in the circumstances set forth in § 2.2-3112(B)(1)-(3). 
Under § 2.2-3112(B)(3), an officer with a personal interest may participate in a 
transaction that “affects the public generally.”  If participation under this 

 
2 See VA. CODE ANN. § 2.2-3101 (defining the term “personal interest” to include a financial 

benefit that accrues to an officer or employee “or a member of his immediate family” in the form of 
“salary, other compensation, [or] fringe benefits . . . [,] or any combination thereof, paid or provided 
by a . . . governmental agency that exceeds, or may reasonably be anticipated to exceed, $5,000 
annually”); id. (defining the term “personal interest in a transaction” as “a personal interest of an 
officer or employee in any matter considered by his agency”).  For purposes of this opinion, I assume 
that the spouse’s combined salary and benefits “exceeds, or may be reasonably be anticipated to 
exceed,” $5,000 annually.  

3 See VA. CODE ANN. § 2.2-3112. 
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provision is permitted, the officer is not required to make a declaration of his or 
her personal interest in the transaction.4 

 You inquire whether two opinions issued by a prior Attorney General in 
1983 indicate that a school board transaction that relates to the salaries and 
benefits of a large group of school employees is a transaction that “affects the 
public generally,” such that a school board member could participate in the 
transaction under § 2.2-3112(B)(3) without declaring his or her personal interest. 

 In the first opinion, issued in February 1983, the Attorney General 
considered whether a member of the Virginia Beach school board who was 
married to a teacher employed by the local school division could vote on the 
school’s budget.5  Under the law in place at that time—the 1970 Conflict of 
Interests Act—an officer with an interest in a transaction could participate if the 
transaction was one “of general application.”  The Attorney General concluded 
that because the school board member’s spouse was part of a sizable group of 
employees who were treated equally for purposes of salary and because the budget 
related to the entire group of employees rather than to any specific employee, the 
school board’s consideration of the budget was a transaction “of general 
application” in which the officer could participate.  

 In the second opinion, issued in August 1983, the Attorney General 
provided guidance to a school board member who was married to an employee of 
the local school division regarding the member’s ability to participate in certain 
matters coming before the board.6  By that time, the 1970 Conflict of Interests Act 
had been replaced with the 1983 Comprehensive Conflict of Interests Act.  Rather 
than stating that an officer with an interest could participate in a transaction if it 
had “general application,” that law provided that an officer was barred from 
participating in a transaction if the transaction had “specific application” to the 
officer’s interest, which it described as a transaction “which affects the personal 
interest of the officer . . . specifically, as opposed to a transaction which affects 

 
4 This does not, however, affect the officer’s obligation under the Act to submit a Statement of 

Economic Interests form each year, if applicable.  See VA. CODE ANN. § 2.2-3115(A) (requiring that 
“members of every . . . school board of each county and city and of towns with populations in excess 
of 3,500 . . . shall file, as a condition to assuming office or employment, a disclosure statement of their 
personal interests and other information as is required on the form prescribed by the [Virginia Conflict 
of Interest and Ethics Advisory] Council pursuant to § 2.2-3117 and thereafter shall file such a 
statement annually on or before February 1”). 

5 1982-1983 Op. Va. Att’y Gen. 689. 
6 1983-1984 Op. Va. Att’y Gen. 49. 
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the public generally . . . .”7  Despite this change in the text of the law, the opinion 
interpreted the 1983 law as having the same effect as the 1970 law,8 and 
concluded that a school board transaction that affected the salaries or benefits of 
a large group of employees, where none of the employees were readily 
identifiable, was not a transaction that had “specific application” to the interest of 
the school board member married to a member of the affected group.   

 The first opinion you reference does not indicate that a school board 
transaction that impacts the salaries and benefits of a large group of school 
employees is also one that “affects the public generally” under existing law.  The 
1970 law did not state that a transaction “of general application” was equivalent 
to a transaction that “affects the public generally.”  Nor did the opinion, in finding 
that the transaction in question was one “of general application,” further conclude 
that the transaction “affected the public generally.”  

 The second opinion also does not indicate that a school board transaction 
that impacts the salaries and benefits of a large group of school employees is a 
transaction that “affects the public generally.”  Because the opinion interpreted 
the 1983 law as having the same effect as the 1970 law, it presumed that an officer 
with an interest could participate in a transaction that was deemed to have “general 
application,” even if the transaction did not “affect the public generally.”  The 
opinion therefore focused on whether the transaction had “general” or “specific” 
application within the context of the officer’s agency, and did not discuss whether 
the transaction “affected the public generally.”   

 
The conclusions in the second opinion, moreover, were superseded by 

the Virginia Supreme Court’s decision in West v. Jones in 1984.9 In West, the 
Court specifically concluded that, under the 1983 law, an officer with an interest 
could not participate in a transaction unless it “affected the public generally.” 
Stated differently, the Court held that a transaction would have “specific 
application” to the officer’s interest unless the officer’s interest was “limited to 
that which he shares in common with other members of the public at large.”10 
Therefore, under West, regardless of the size of the group of employees who are 
affected by the transaction within an officer’s agency, a transaction does not 

 
7 Former VA. CODE ANN. § 2.1-610 (emphasis added). 
8 See 1983-1984 Op. Va. Att’y Gen. 49, 50. 
9 228 Va. 409, 323 S.E.2d 96 (1984).   
10 See id. at 417, 323 S.E.2d at 101.  
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“affect the public generally” if the officer’s interest in it is not shared in common 
with other members of the public at large.11  

The language of the current Act, which was enacted in 1987, is consistent 
with the Court’s decision in West and does not disturb it.  The Act uses the phrase 
“affects the public generally” to describe a transaction that falls within the scope 
of § 2.2-3112(B)(3).  It does not include the earlier language of the 1970 law and 
the 1983 law describing transactions of “general application” and “specific 
application.”  The Act provides that an officer with an interest may participate in 
a transaction if it “affects the public generally, even though his personal interest, 
as a member of the public, may also be affected by that transaction.”12  The Act 
therefore provides that an officer may not participate in a transaction under 
§ 2.2-3112(B)(3) on the basis that it “affects the public generally” unless his or 
her interest is one shared in common with other members of the public at large. 

 In the transaction you describe, the officer’s interest differs from the 
interests of the public at large, because the salary and benefits of the officer’s 
spouse are directly impacted by the transactions. Consequently, it is not a 
transaction that “affects the public generally” within the meaning of the Act. 
Therefore, participation under § 2.2-3112(B)(3)—which would not require 
declaration of the officer’s personal interest—is not permitted. 

Question Two 

 Although the school board member cannot participate in the transaction 
you describe under § 2.2-3112(B)(3), he or she may do so under 
§ 2.2-3112(B)(1),13 which permits an officer to participate in a transaction despite 
having a personal interest so long as the officer “is a member of a . . . group of 
three or more persons the members of which are affected by the transaction.”14  
This provision was not found in the 1970 law or the 1983 law, and was enacted in 

 
11 Subsequent opinions of the Attorney General follow West in describing transactions that “affect 

the public generally.”  See 2008 Op. Va. Att’y Gen. COI:08-A07; 2007 Op. Va. Att’y Gen.                        
COI:07-A03; see also 1984-1985 Va. Op. Atty. Gen. 51.  But see 1985-1986 Va. Op. Atty. Gen. 11 
(This opinion distinguishes West in determining whether certain legislation had “specific application” 
to the personal interests of legislators. It has been rendered moot by the language of the current Act at 
§ 2.2-3112(B)(1) & (2), as well as § 30-101 of the General Assembly Conflicts of Interests Act.). 

12 VA. CODE ANN. § 2.2-3112(B)(3). 
13 I assume, for purposes of this opinion, that § 2.2-3112(B)(2) is not implicated in the scenario 

you present. 
14 Emphasis added. 
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1987.  Unlike § 2.2-3112(B)(3), declaration of the officer’s personal interest in 
the transaction is required under this provision.  

 Because the transaction you describe applies to a large group of school 
employees, it necessarily affects “a group of three or more persons,” including the 
school board member’s spouse and, by direct extension, the school board 
member.15  Therefore, the school board member may participate in the transaction 
under § 2.2-3112(B)(1) as a “member of . . .  a group of three or more persons 
[who are] affected by the transaction,” provided he or she makes the required 
declaration of personal interest.  

 The manner of disclosure of the school board member’s personal interest 
is governed by § 2.2-3115(H), which provides:   

An officer or employee of local government who is required to 
declare his interest pursuant to subdivision B 1 of § 2.2-3112 
shall declare his interest by stating (i) the transaction involved, 
(ii) the nature of the officer’s or employee’s personal interest 
affected by the transaction, (iii) that he is a member of a 
business, profession, occupation, or group the members of 
which are affected by the transaction, and (iv) that he is able to 
participate in the transaction fairly, objectively, and in the 
public interest.  The officer or employee shall either make his 
declaration orally to be recorded in written minutes for his 
agency or file a signed written declaration with the clerk or 
administrative head of his governmental or advisory agency, as 
appropriate, who shall, in either case, retain and make available 
for public inspection such declaration for a period of five years 
from the date of recording or receipt.  If reasonable time is not 
available to comply with the provisions of this subsection prior 
to participation in the transaction, the officer or employee shall 
prepare and file the required declaration by the end of the next 
business day.  The officer or employee shall also orally disclose 
the existence of the interest during each meeting of the 
governmental or advisory agency at which the transaction is 

 
15 See supra, note 2 (illustrating that a financial benefit that accrues to an officer’s spouse is 

imputed to the officer as a “personal interest” under the Act). 
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discussed and such disclosure shall be recorded in the minutes 
of the meeting.[16] 

 You ask whether this provision requires that, after the school board 
member has filed a written declaration, the school board member must also make 
oral disclosure of the existence of the interest during every meeting where a 
covered transaction is discussed.  In my opinion, the legislature’s use of the word 
“also” in the last sentence requires the member to make an oral disclosure at every 
such meeting in addition to the single written declaration they have submitted.17  
This would include making oral disclosure at the first meeting where the 
transaction is discussed,18 as well as at all such subsequent meetings—regardless 
of the fact that a written declaration has been submitted.  This is in keeping with 
the purpose of the Act to maintain the highest trust of citizens by requiring that 
government officers and employees disclose their economic interests when 
conducting public business.19 

CONCLUSION 

 It is my opinion that a transaction of a school board that impacts the 
salary and benefits of a large group of school employees, in which specific 
employees are not directly identifiable, is not a transaction that “affects the public 
generally” under § 2.2-3112(B)(3).  Accordingly, a school board member who is 
married to a member of the group may not participate in the transaction under the 
provisions of § 2.2-3112(B)(3). 

 The school board member may, however, participate in the transaction 
under § 2.2-3112(B)(1), and declaration of the member’s personal interest is 
required.  Even if the school board member has filed a written declaration of the 
personal interest, he or she must also orally disclosure of the existence of the 
interest during every meeting where the transaction is discussed. 

 

 
16 Emphasis added. 
17 “[I]n the construction of a statute, every word must be given some effect and the statute must 

be construed in accordance with the import of its language.”  Wilson v. Hix, 136 W. Va. 59, 68, 65 
S.E.2d 717, 723 (1951).  See also generally VA. CODE ANN. § 2.2-3100 (stating that the Act “shall be 
liberally construed to accomplish its purpose”). 

18 I assume, for purposes of this opinion, that the school board member has filed his or her written 
declaration “prior to participation” at the first meeting where it is discussed. 

19 See VA. CODE ANN. § 2.2-3100.  
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OP. NO. 20-036 
 
VIRGINIA FREEDOM OF INFORMATION ACT: 
LOCAL SCHOOL BOARDS POLICIES ON  
RELEASE OF INFORMATION  
 
In some instances, a local school board policy restricting the release of information may conflict 
with the Virginia Freedom of Information Act.  The Act requires public bodies to operate in an 
open and accessible manner.  Policies adopted by a school board should not impede access to 
public records by citizens of the Commonwealth.  
 
THE HONORABLE CLINTON JENKINS 
MEMBER, VIRGINIA HOUSE OF DELEGATES 
 
SEPTEMBER 18, 2020 

ISSUE PRESENTED 

 You ask whether a policy adopted by the Suffolk City School Board 
conflicts with the Virginia Freedom of Information Act (VFOIA). 

BACKGROUND 

You explain that the Suffolk City School Board has adopted a policy that 
applies when a school board member submits a request for information to the 
school administration.  The policy provides, in part, that “[i]f considerable work 
or time is required to generate information requested from the administration by 
a Board Member, then the full Board must endorse the request.”1  You explain 
further that the policy states that “[c]onsiderable work or time means research that 
requires more than 60 minutes to generate.”2  

You relate that the policy is understood to prohibit the school district 
from releasing any information to a school board member unless the full Board 
has voted on the request, even if the information would otherwise be releasable 
under VFOIA. 

 

 
1 See SUFFOLK CITY SCHOOL BOARD POLICY MANUAL § 2-2.6:1(A)(6), available at 

https://www.spsk12.net/our-division/policies_and_regulations. 
2 Id. 
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APPLICABLE LAW AND DISCUSSION 

When considering citizen access to government records we must 
consider the level of openness that the General Assembly has established for 
Virginia’s government operations. The tenets of open government and 
transparency are the core principles of VFOIA.  The General Assembly has 
expressly stated that VFOIA “shall be liberally construed to promote an increased 
awareness by all persons of governmental activities and afford every opportunity 
to citizens to witness the operations of government.”3  Section 2.1-3704(A) of 
VFOIA states that “[e]xcept as otherwise specifically provided by law, all public 
records shall be open to citizens of the Commonwealth.”4 

 School boards in Virginia are vested with “[t]he supervision of schools 
in [each] school division.”5 Further, the General Assembly has provided that each 
school board may “adopt bylaws and regulations . . . for its own government, for 
the management of its official business and for the supervision of schools.”6  A 
school board may not, however, adopt regulations or policies that are 
“inconsistent with state statutes.”7 

 The school board policy in question may conflict with VFOIA if a school 
board member makes a valid request that is governed by VFOIA, because the 
school board policy prohibits the school division from providing a school board 
member with records unless the various conditions of the policy are satisfied.8  

 
3 VA. CODE ANN. § 2.2-3700(B) (LexisNexis, current through the 2020 Regular Session, and 2020 

Special Session I, c. 1 of the General Assembly).  
4 VA. CODE ANN. § 2.2-3704(A) (LexisNexis, current through the 2020 Regular Session, and 2020 

Special Session I, c. 1 of the General Assembly).  
5 VA. CONST. art. VIII, § 7; see also generally VA. CODE ANN. § 22.1-79 (LexisNexis, current 

through the 2020 Regular Session, and 2020 Special Session I, c. 1 of the General Assembly) 
(providing that “[a] school board shall . . . [s]ecure, by visitation or otherwise, as full information as 
possible about the conduct of the public schools in the school division and take care that they are 
conducted according to law and with the utmost efficiency”). 

6 VA. CODE ANN. § 22.1-78 (LexisNexis, current through the 2020 Regular Session, and 2020 
Special Session I, c. 1 of the General Assembly).   

7 Id.; see also Sosebee v. Franklin Cty. Sch. Bd., 843 S.E.2d 367, 370-71 (2020). 
8 See, e.g., VA. CODE ANN. § 2.2-3700(B) (providing that “[u]nless a public body or its officers 

or employees specifically elect to exercise an exemption provided by this chapter or any other 
statute, . . . all public records shall be available for inspection and copying upon request.  All public 
records . . . shall be presumed open, unless an exemption is properly invoked.”). 
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Accordingly, in my opinion, the policy cannot apply to delay or deny access to a 
school board member to records that may be obtained under VFOIA. 

I note, however, that whether any particular request falls within VFOIA 
is a fact dependent question, turning on the specific request.  VFOIA governs 
citizens’ access to information contained in existing public records, but it does not 
require a public body to create records that do not exist.9  The school board policy 
applies to requests for “information,” which is broader than “records.”  

CONCLUSION 

 It is my opinion that, in some instances, a local school board policy 
restricting the release of information may conflict with VFOIA.  VFOIA requires 
public bodies to operate in an open and accessible manner.  Policies adopted by a 
school board should not impede access to public records by citizens of the 
Commonwealth.  
 

 
9 VA. CODE ANN. § 2.2-3704(D) (stating that “[s]ubject to the provisions of subsection G, no 

public body shall be required to create a new record if the record does not already exist”). 
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OP. NO. 20-046 
 
ELECTIONS / POLLING PLACES:  
PROTECTIONS AGAINST VOTER INTIMIDATION  
 
Outlining various protections against voter intimidation set forth in state and federal law. 
 
THE HONORABLE MARCUS B. SIMON 
MEMBER, VIRGINIA HOUSE OF DELEGATES 
 
September 24, 2020 

ISSUE PRESENTED 

You explain that, with the start of in-person early voting in Virginia for 
the 2020 November election, there have been reports of activity near polling 
places that led some voters to fear for their safety while waiting to cast their vote, 
or led them to believe that they would be harmed for supporting a particular 
candidate.  You have asked what, if any, protections state and federal law may 
provide against voter intimidation at a polling place.   

APPLICABLE LAW AND DISCUSSION 

 In our democratic system of governance, the right to vote is “a 
fundamental political right.”1  Voting both ensures “a representative form of 
government” and also “preserv[es] . . . other basic civil and political rights.”2  
“[T]he right to exercise the franchise in a free and unimpaired manner” is 
therefore a “bedrock” principle in any “free and democratic society.”3  
Intimidation of citizens who are seeking to vote is both illegal and antithetical to 
one of the basic promises that binds us together: that of democratic self-
governance. 

 

 

 
1 Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886); see also Etheridge v. Med. Ctr. Hosps., 237 Va. 

87, 98, 376 S.E.2d 525, 530 (1989) (noting that “the right to vote” has “been recognized as 
fundamental”). 

2 Reynolds v. Sims, 377 U.S. 533, 562 (1964). 
3 Id.; see also Harper v. Virginia State Bd. of Elections, 383 U.S. 663, 670 (1966) (describing “the 

right to vote” as “precious” and “fundamental”). 
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1.   Intimidating a voter in Virginia is a criminal offense. 

 Both state and federal law include provisions designed to ensure that 
voters may cast their votes free from interference or harassment.  The Code of 
Virginia, for example, expressly prohibits voter intimidation.  Section 
24.2-607(A) makes it unlawful “for any person to hinder, intimidate, or interfere 
with any qualified voter so as to prevent the voter from casting a secret ballot.”4  
Violations of that provision are punishable as a Class 1 misdemeanor.5  Section 
24.2-1005 separately makes it a Class 1 misdemeanor to use “threats, bribery, or 
other means in violation of the election laws” to “attempt[] to influence any person 
in giving his vote or ballot or . . . deter him from voting.”6  And under § 24.2-1015, 
it is a Class 5 felony to “conspire to injure, oppress, threaten, intimidate, prevent, 
or hinder any citizen of this Commonwealth in the free exercise or enjoyment of 
any right or privilege secured to him by the provisions of [the election laws].”7  
Finally, while polls are open, no person may “hinder or delay a qualified voter in 
entering or leaving a polling place.”8 

Federal criminal law similarly provides that any person who 
“intimidates, threatens, [or] coerces” another person “for the purpose of 
interfering with the right of such other person to vote or to vote as he may choose” 
in a federal election—or “attempts” to do the same—may be fined and/or 
imprisoned for up to one year.9 

 The Code of Virginia also prohibits certain conduct at polling places that 
might interfere with the right to vote free from influence.  First, “[n]o person shall 
conduct himself in a noisy or riotous manner at or about the polls so as to disturb 
the election . . . .”10  In addition, while polls are open, it is unlawful to “loiter or 
congregate,” “give, tender, or exhibit any . . . campaign material,” or “solicit or in 
any manner attempt to influence any person in casting his vote” within 40 feet of 

 
4 VA. CODE ANN. § 24.2-607(A). (This and all other citations to the Code of Virginia are from the 

electronic version of the Code on LexisNexis and are current through the 2020 Regular Session, and 
2020 Special Session I, c. 1, of the General Assembly.) 

5 Id. 
6 Id. § 24.2-1005. 
7 Id. § 24.2-1015. 
8 Id. § 24.2-604(A). 
9 18 U.S.C. § 594 (LexisNexis, current through Public Law 116-158, approved Aug. 14, 2020). 
10 VA. CODE ANN. § 24.2-607(B). 
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“any entrance of any polling place.”11  It is also unlawful to “use[]” a “loudspeaker 
. . . within 300 feet of a polling place on an election day.”12  Should they so choose, 
officers of election—with the consent of the locality’s chief law-enforcement 
officer—are empowered to “designate a law-enforcement officer” to “preserve 
order inside and outside at the polling place.”13 

2.  Virginia and federal law provide that voters shall not be harassed for 
exercising their rights. 

 Voters similarly should not fear for their safety when voting, whether 
they are within the forty-foot zone of a polling place or in socially distanced lines 
beyond that zone.  Both state and local law protect citizens from violent threats, 
and in particular from being threatened with firearms.  It is a criminal offense in 
Virginia “to point, hold or brandish any firearm or any air or gas operated weapon 
or any object similar in appearance, whether capable of being fired or not, in such 
manner as to reasonably induce fear in the mind of another or hold a firearm or 
any air or gas operated weapon in a public place in such a manner as to reasonably 
induce fear in the mind of another of being shot or injured.”14  Virginia law also 
prohibits carrying or possessing firearms or weapons at specific locations that may 
be used as polling places, such as schools and courthouses.15  A number of 
Virginia localities, including Arlington County and Richmond City, have enacted 
ordinances that restrict individuals from carrying firearms around certain public 
areas that may also serve as polling locations.16 

 
11 Id. § 24.2-604(A). 
12 Id. § 24.2-605. 
13 Id. § 24.2-606. 
14 Id. § 18.2-282(A).  A violation of this section is punishable as a Class 1 misdemeanor, unless it 

occurs “upon any public, private or religious elementary, middle or high school, including buildings 
and grounds or upon public property within 1,000 feet of such school property,” in which case a 
violation is punishable as a Class 6 felony. Id.  

15 See VA. CODE ANN. § 18.2-308.1 (prohibiting possession of firearms and certain other weapons 
on “property of any . . . public, private, or religious preschool, elementary, middle, or high school, 
including buildings and grounds”); id. § 18.2-283.1 (prohibiting possession of firearms and certain 
other weapons in courthouses). 

16 See COUNTY OF ARLINGTON, VA., CODE ch. 13, art. II, § 13-14 (2020); City of Richmond, Va., 
Ordinance No. 2020-184 (Sept. 8, 2020) (amending City Code § 19-334.1).; see also generally VA. 
CODE ANN. § 15.2-915 (authorizing localities to adopt ordinances prohibiting possession of firearms 
in certain public areas). 
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Finally, it is a criminal offense for private individuals to usurp the role 
of actual law enforcement, and it is accordingly unlawful to appear at the polls 
attempting to exercise roles that rightfully belong to law enforcement.  Virginia 
law makes it a Class 1 misdemeanor to “falsely assume[] or exercise[] the 
functions, powers, duties, and privileges incident to the office of sheriff, police 
officer, marshal, or other peace officer, or any local, city, county, state, or federal 
law-enforcement officer.”17  This criminal prohibition can apply to “a group of 
private militia members coming as a unit, heavily armed with assault-style 
weapons, dressed in fatigues and other military accessories, and acting in a 
coordinated fashion” where the “militia members patrol[] a line of citizens” and 
“project[] authority to manage the crowd.”18  

These types of protection have an important history in our law.  They 
have helped vindicate racial equality in voting, ensure the constitutional guarantee 
of equal protection of the laws, and invoke the basic respect that is due every voter 
at the polls. 

CONCLUSION 

The legitimacy of our government—and its success in fulfilling the 
promises of our Constitution—rely on the notion of uncoerced choice. Virginia 
and federal law protect the fundamental right to vote freely.  Accordingly, it is my 
opinion that the conduct you describe could violate state and/or federal law if it 
threatens or intimidates voters casting their ballots at polling places.  
  

 
17 VA. CODE ANN. § 18.2-174.  
18 2019 Op. Va. Att’y Gen. 81, 84 (Aug. 16, 2019). 
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OP. NO. 19-058 
 

TAXATION: METHODOLOGY FOR CALCULATING DEDUCTION FOR 
RETIREMENT PLAN CONTRIBUTIONS 
 
The Department of Taxation has discretion to adopt a pro-rata methodology to calculate the 
amount of a retirement plan distribution that may be subtracted from Virginia taxable income 
pursuant to § 58.1-322.02(11).  
 
THE HONORABLE R. CREIGH DEEDS 
MEMBER, SENATE OF VIRGINIA 
 
OCTOBER 2, 2020 
 

ISSUE PRESENTED 
 

You ask whether the Department of Taxation has legal authority under 
current state law to adopt a pro-rata methodology for calculating the amount of a 
retirement plan distribution that represents the taxpayer’s contributions to such 
plan for purposes of the subtraction from Virginia taxable income as provided in 
§ 58.1-322.02(11) of the Code of Virginia.   

APPLICABLE LAW AND DISCUSSION 

A taxpayer’s federal adjusted gross income forms the starting point for 
calculating the taxpayer’s Virginia taxable income.1  If a taxpayer’s federal 
adjusted gross income includes certain retirement plan distributions, 
§ 58.1-322.02(11) authorizes the following subtraction to compute Virginia 
taxable income:  

Any income received during the taxable year derived from a 
qualified pension, profit-sharing, or stock bonus plan as 
described by § 401 of the Internal Revenue Code, an individual 
retirement account or annuity established under § 408 of the 
Internal Revenue Code, a deferred compensation plan as 
defined by § 457 of the Internal Revenue Code, or any federal 
government retirement program, the contributions to which 
were deductible from the taxpayer’s federal adjusted gross 
income, but only to the extent the contributions to such plan or 

 
1 VA. CODE ANN. § 58.1-322 (LexisNexis, current through 2020 Reg. Sess.). 
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program were subject to taxation under the income tax in 
another state.[2] 

The subtraction from Virginia taxable income authorized by this 
subsection is limited to “income . . . derived from” certain qualified plans, where 
the contributions “were deductible” under the federal tax laws and “only to the 
extent the contributions” (as opposed to any income generated from those 
contributions) were already “subject to taxation” in another state.  Section 
58.1-322.02 does not prescribe the specific methodology to be used to calculate 
which portion of a plan distribution represents a taxpayer’s contribution to the 
plan (which may be subtracted), and which portion represents income generated 
by those contributions (which may not be subtracted).  The Department of 
Taxation has adopted a pro-rata approach to determine which portion of a 
retirement plan distribution represents contributions to the plan, and which portion 
represents taxable earnings.  This approach is based upon the methodology 
prescribed by Internal Revenue Code § 72 to determine what portion of an annuity 
payment represents a taxpayer’s nontaxable recovery of his investment in such 
annuity contract, and what portion of the payment represents taxable income.   

In contrast to other states with tax regimes providing for similar 
subtractions for retirement plan distributions,3 Virginia’s taxing statutes are silent 
as to the manner in which the Department of Taxation shall calculate the portion 
of the distribution that represents a return of the employee’s contribution.  In P.D. 
10-214,4 the ruling referenced in your request, the taxpayer advocated for 
adoption of Pennsylvania’s methodology, which uses a cost-recovery rule under 
which no portion of a retirement plan distribution is taxable until the taxpayer has 

 
2 Id. § 58.1-322.02(11) (LexisNexis, current through 2020 Reg. Sess.). 
3 See OR. REV. STAT. § 316.159(5)(a) (current through ch. 19 of the 2020 First Spec. Sess.) (“For 

purposes of the subtraction allowed under subsection (1) of this section[,] . . . [d]istributions received 
by the taxpayer from a plan or trust described in subsection (2) of this section shall be considered to 
initially consist of a recovery of contributions.”); N.J. STAT. ANN. § 54a:6-10(a) (West, current with 
laws through L.2020, c. 61) (“Gross income shall not include that part of any amount received as an 
annuity under an annuity, endowment, or life insurance contract which bears the same ratio to such 
amount as the investment in the contract as of the annuity starting date bears to the expected return 
under the contract as of such date.”). 

4 VA. DEP’T OF TAXATION, Pub. Doc. No. 10-214 (Sept. 15, 2010), https://www.tax.virginia.gov 
/laws-rules-decisions/rulings-tax-commissioner/10-214. 
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recovered his contributions to the plan.5  The Department of Taxation rejected 
that argument in favor of a pro-rata rule based on its determination that “a pro-
rata approach more accurately reflects the nature of a distribution from a 
retirement plan.”6 

Although § 58.1-322.02(11) does not specify the methodology to be used 
by the Department of Taxation, the Tax Commissioner and Department of 
Taxation supervise administration of the Commonwealth’s tax laws.7  Absent a 
statutory directive requiring or prohibiting the use of a specific methodology, the 
Department is vested with discretion to determine how to calculate the subtraction 
authorized by § 58.1-322.02(11).8      

CONCLUSION 

 Accordingly, it is my opinion that the Department of Taxation has 
discretion under current Virginia law to adopt a pro-rata methodology to calculate 
the amount of a retirement plan distribution that may be subtracted from Virginia 
taxable income pursuant to § 58.1-322.02(11).  
  

 
5 See 61 PA. CODE § 101.6(c)(8)(iii)(B) (current through the August 2020 supplement changes 

effective through 50 Pa.B. 2826 ) (“To determine the portion of a distribution to be included in income, 
an individual shall use the cost recovery method.”). 

6 VA. DEP’T OF TAXATION, Pub. Doc. No. 10-214, supra note 4. 
7 VA. CODE ANN. § 58.1-202(1) (LexisNexis, current through 2020 Reg. Sess.).  
8 See Nielsen Co., LLC v. Cty. Bd. of Arlington Cty., 289 Va. 79, 96, 767 S.E.2d 1, 8–9 (2015). 
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OP. NO. 20-043 
 
VIRGINIA FREEDOM OF INFORMATION ACT:  
TIME LIMITS APPLICABLE EVEN DURING COVID-19 EMERGENCY 
 
Section 15.2-1413 does not empower a locality to modify or indefinitely extend the deadlines for 
responding to requests for records set forth in § 2.2-3704 of the Virginia Freedom of Information 
Act.  The time limits for responding to requests for records in the Act remain in place and must 
be complied with even during the emergency.     

 
THE HONORABLE SALLY HUDSON 
MEMBER, VIRGINIA HOUSE OF DELEGATES 
 
OCTOBER 5, 2020 

ISSUE PRESENTED 

 You ask whether Virginia Code § 15.2-1413 permits localities to modify 
or indefinitely extend the time limits for responding to requests for records set 
forth in § 2.2-3704 of the Virginia Freedom of Information Act (VFOIA). 

APPLICABLE LAW AND DISCUSSION 

1.  VFOIA calls for transparency in government and establishes specific time 
limits for responding to requests for records.  

 “[T]he tenets of open government and transparency are the core 
principles of VFOIA.”1  The General Assembly has emphasized that VFOIA 
“shall be liberally construed to promote an increased awareness by all persons of 
governmental activities and afford every opportunity to citizens to witness the 
operations of government.”2  As this Office has previously explained, even during 
a state of emergency, “the requirements of VFOIA, open government, and 
transparency remain critically important.”3 

 
1 2020 Op. Va. Att’y Gen. No. 20-036 at 2, available at https://www.oag.state.va.us/citizen-

resources/opinions/official-opinions/30-resource/opinions/1632-2020-official-opinions#september. 
2 VA. CODE ANN. § 2.2-3700(B) (This and all other citations to the Code of Virginia herein are 

from the electronic version of the Code on LexisNexis and are current through the 2020 Regular 
Session, and 2020 Special Session I, c. 1, of the General Assembly.). 

3 2020 Op. Va. Att’y Gen. No. 20-011 at 2, available at https://www.oag.state.va.us/citizen-
resources/opinions/official-opinions/30-resource/opinions/1632-2020-official-opinions#march. 
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Section 2.2-3704 of VFOIA establishes a strong presumption of public 
access to government records, providing that, “[e]xcept as otherwise specifically 
provided by law, all public records shall be open to citizens of the 
Commonwealth.”4  That same provision also imposes specific time limits for a 
public body to respond to requests for records.5  In particular, the statute provides 
that a public body that is the custodian of requested records “shall promptly, but 
in all cases within five working days of receiving [the] request,” do one of five 
things: (1) provide the records in full; (2) providing the records in part but with 
portions withheld as authorized by statute; (3) advise the requester that the records 
are being withheld entirely as authorized by statute; (4) advise the requester that 
the records could not be found or do not exist, or (5) advise the requester that it is 
not practically possible to provide the records or to determine their availability 
within the five-work-day period and provide an explanation of the conditions that 
make a response impossible.6  If the last response is made within the five-work-
day period, the statute provides that the public body “shall have an additional 
seven work days” to respond to the requester under one of the four preceding 
responses.7 

2.  Virginia Code § 15.2-1413 does not authorize a locality to suspend VFOIA’s 
time limits for responding to requests for records. 

 In March of this year, this Office issued an opinion addressing whether 
local governing bodies may conduct certain meetings solely by electronic 
communication during the COVID-19 emergency.  The opinion concluded that 
the answer to that question was yes, relying in part on language in § 15.2-1413 
that authorizes localities to “‘provide a method to assure continuity in its 

 
4 VA. CODE ANN. § 2.2-3704(A).  
5 VFOIA specifically permits such agreements. See, e.g., VA. CODE ANN. §§ 2.2-3700, -3704(C); 

VA. FREEDOM OF INFORMATION ADVISORY COUNCIL, Op. No. A05-14, available at 
http://foiacouncil.dls.virginia.gov /ops/14/AO_05_14.htm (June 12, 2014).  

6 See VA. CODE ANN. § 2.2-3704(B). 
7 VFOIA also permits a public body to “petition the appropriate court for additional time to 

respond to a request for records when the request is for an extraordinary volume of records or requires 
an extraordinarily lengthy search, and a response by the public body within the time required by 
[VFOIA] will prevent the public body from meeting its operational responsibilities.” VA. CODE ANN. 
§ 2.2-3704(C).  “Before proceeding with the petition, however, the public body shall make reasonable 
efforts to reach an agreement with the requester concerning the production of the records requested.” 
Id. 
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government.’”8  The opinion also specifically “emphasize[d] the limits of the 
authority conferred by Code § 15.2-1413,” noting that “[a]ny ordinances enacted 
pursuant to that provision—particularly those authorizing departures from 
otherwise-governing state law—must be carefully limited in scope to allowing the 
locality ‘to assure continuity in its government’ during the declared emergency.”9 

 The actions you describe in your request do not satisfy that standard. As 
this Office’s previous opinion emphasized, § 15.2-1413 permits a locality to adopt 
a plan to provide “‘continuity in its government,’” including “the coordination of 
essential functions during an emergency” and “ensur[ing] that essential functions 
are continued during [that] emergency.”10  But nothing in that opinion—or in the 
text of § 15.2-1413—recognizes a general power to determine whether statutory 
directives imposed by the General Assembly constitute “essential” or “non-
essential” functions, and then, on that basis, to suspend compliance with directives 
of state law that the locality deems “non-essential.”  Such a construction would 
be particularly unwarranted in this context, because the General Assembly has 
specifically instructed that the provisions of VFOIA must be liberally construed 
to promote transparency.11  For that reason, it is my opinion that § 15.2-1413 does 
not authorize a locality to enact an ordinance that modifies or indefinitely extends 
the time limits for responding to requests for records set forth in VFOIA.  And 
because VFOIA specifically states that “[a]ny ordinance adopted by a local 
governing body that conflicts with the provisions [VFOIA] shall be void,”12 any 
such ordinance would be without legal effect. 

 
8 2020 Op. Va. Att’y Gen. No. 20-011 at 6, available at https://www.oag.state.va.us/citizen-

resources/opinions/official-opinions/30-resource/opinions/1632-2020-official-opinions#march 
(quoting VA. CODE ANN. § 15.2-1413); see also H.B. 29, 2020 Reg. Sess., Item 4-0.01 (2020 Va. Acts 
ch. 1283), and H.B. 30, 2020 Reg. Sess., Item 4-0.01, both enactments available at 
https://budget.lis.virginia.gov/ (effectively codifying this conclusion by providing that any public 
body “may meet by electronic communication means [during a declared emergency], provided . . .            
(i) the nature of the declared emergency makes it impracticable or unsafe for the public body or 
governing board to assemble in a single location[,] [and] (ii) the purpose of meeting is to discuss or 
transact the business statutorily required or necessary to continue operations of the public body . . . 
and the discharge of its lawful purposes, duties, and responsibilities”). 

9 Id. (quoting VA. CODE ANN. § 15.2-1413). 
10 Id. at n.6 (quoting VA. CODE ANN. § 15.2-1413). 
11 VA. CODE ANN. § 2.2-3700(B); see also Marble Techs, Inc. v. City of Hampton, 279 Va. 409, 

417, 690 S.E. 2d 84, 88 (2010) (stating that under the Dillon Rule, “if there is a reasonable doubt 
whether legislative power exists, the doubt must be resolved against the local governing body”).   

12 See VA. CODE ANN. § 2.2-3700.  
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CONCLUSION 

It is my opinion that § 15.2-1413 does not empower a locality to modify 
or indefinitely extend the deadlines for responding to requests for records set forth 
in § 2.2-3704(B) of the Virginia Freedom of Information Act.  The time limits for 
responding to requests for records in VFOIA remain in place and must be 
complied with even during the current emergency.     
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OP. NO. 20-047 
 
CHARITABLE GAMING: RAFFLES 
 
Virginia law does not permit a political party or a candidate’s campaign committee to conduct 
a raffle.   
 
The requirements of Code § 18.2-308.2:5 apply to any raffle where the prize to be awarded 
includes a firearm.  

 
THE HONORABLE SCOTT A. SUROVELL 
MEMBER, SENATE OF VIRGINIA 
 
OCTOBER 6, 2020 

ISSUES PRESENTED  

 You ask: (1) whether a political party or a candidate’s campaign 
committee may conduct a raffle, and (2) whether the verification requirements in 
Virginia Code § 18.2-308.2:5 apply if awarding a firearm as a prize in a raffle.  

APPLICABLE LAW AND DISCUSSION 

1.  Virginia law does not permit political parties to conduct raffles. 

 Although gambling is generally prohibited in the Commonwealth,1 an 
exception exists for charitable gaming when conducted in “strict compliance” 
with relevant statutes.2  Under Article 1.1:1 of Chapter 8, Title 18.2—which 
governs “charitable gaming”—nonprofit organizations may “raise[] funds by 
conducting raffles,”3 but the expenditure of the derived proceeds is limited to the 
“lawful religious, charitable, community or educational purposes” for which the 
organization “is specifically charted or organized.”4  A political party is not an 
entity specifically chartered or organized for religious, charitable, community, or 

 
1 VA. CODE ANN. § 18.2-325 (effective until July 1, 2021).  This and all other citations to the 

Code of Virginia herein are from the electronic version of the Code on LexisNexis and are current 
through the 2020 Regular Session, and 2020 Special Session I, c. 1, of the General Assembly. 

2 Id. § 18.2-340.15(A), see also 2018 Op. Va. Att’y Gen. 175, 175 (Nov. 2, 2018).  
3 VA. CODE ANN. § 18.2-340.16.   
4 Id. § 18.2-340.33; see also 2018 Op. Va. Att’y Gen. 175, 175-76. 
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educational purposes.5  Likewise, a campaign for a candidate seeking elected 
office does not qualify.6  Accordingly, current Virginia law does not permit a 
political party or a candidate’s campaign organization to conduct a raffle.  

2.  The requirements in Code § 18.2-308.2:5 apply to raffles. 

 Section 18.2-308.2:5 of the Code of Virginia provides that “[n]o person 
shall sell a firearm for money, goods, services, or anything else of value” unless 
they have “obtained verification” that “a criminal history record information 
check” has been conducted and “the prospective purchaser is not prohibited under 
state or federal law from possessing a firearm.”7  These requirements apply where 
a firearm is awarded as a prize in a raffle.  Under Code § 18.2-340.16, a “raffle” 
is defined as “a lottery in which the prize is won by . . . a random drawing of the 
name or prearranged number of one or more persons purchasing chances.”8  
Because purchasing chances is an exchange “of value” for the purposes of Code 
§ 18.2-308.2:5, the criminal history check and verification requirements must be 
satisfied for any firearms to be awarded through raffles.9  In short, the laws that 
require Virginia citizens to obtain a background check before purchasing a firearm 
apply with equal force to those who win a firearm in a raffle. 

 

 
5 See 2018 Op. Va. Att’y Gen. 175, 176 n.5; see also 1975 Op. Va. Att’y Gen. 208, 209 (“A city 

or county political committee is an association organized for political purposes as distinguished from 
being organized exclusively for community or educational purposes.”); 1986-1987 Op. Va. Att’y Gen. 
166, 166–67 (county committee for a political party is not an organization “operated exclusively for 
religious, charitable, community or educational purposes”).   

6 See VA. CODE ANN. § 18.2-340.16; id. § 18.2-340.33. 
7 Id. § 18.2-308.2:5(A). 
8 Id. § 18.2-340.16; see also Maughs v. Porter, 157 Va. 415, 423, 161 S.E. 242, 244 (1931) (“It 

seems to be perfectly well settled that where there is a payment of money for a chance to draw a prize 
by lot, this is a lottery.”).  

9 Virginia courts have long recognized how valuable chance can be. See, e.g., Madison v. 
Vaughan, 9 Va. (5 Call) 562 (1805).  In Madison, the court invalidated the results of a raffle fundraiser 
after the proprietors discovered one ticket (out of 8,000) had been left out of the drawing. “[E]very 
purchaser of a ticket is an equal adventurer, and, as such, has a right with every other adventurer, to 
an equal chance for a prize . . . . [T]he mistake might have affected the chances of others, as well as 
that of the owner . . . and therefore ought, in equity, to be rectified; which can only be done by a 
redrawing of the said lottery according to the original scheme thereof . . . .” Id. at 568 (Lyons, J.). 
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CONCLUSION 

 It continues to be my opinion that current Virginia law does not permit a 
political party or a candidate’s campaign committee to conduct a raffle.  It is also 
my opinion that the requirements of Code § 18.2-308.2:5 apply to any raffle where 
the prize to be awarded includes a firearm.  
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OP. NO. 20-002 

 
PROTECTIVE ORDERS:  
DETENTION AND THE SERVICE OF PROTECTIVE ORDERS 
 
Where a law enforcement officer serves a protective order, the lawfulness of any detention is 
governed by the same general standard that applies in other cases: whether a law enforcement 
officer has reasonable, articulable suspicion of criminal activity.
 
THE HONORABLE COLETTE WALLACE MCEACHIN 
COMMONWEALTH’S ATTORNEY, CITY OF RICHMOND 

OCTOBER 30, 2020 

ISSUES PRESENTED  

 You ask whether a law enforcement officer may lawfully detain an 
individual for the purpose of serving a protective order issued pursuant to Chapter 
9.1 of Title 19.2 of the Code of Virginia.  You also ask whether an officer may 
lawfully extend the period of an otherwise-justified but unrelated detention for the 
purpose of serving such an order.   

APPLICABLE LAW AND DISCUSSION 

 “A protective order is a judicial order generally issued to protect the 
health and safety of a person who is at risk of acts involving violence, force, or 
threat.”1  Although a protective order may be granted based on a previous 
violation of criminal law, the protective order itself is civil in nature.2  Virginia 
law provides that, after a protective order has been issued and “the primary law-

 
1 2019 Op. Va. Att’y Gen. 141, 141 (citing VA. CODE ANN. §§ 19.2-152.7:1 to 19.2-152.10 (2015 

& Supp. 2019)).   
2 See Crawford v. Commonwealth, 55 Va. App. 457, 480, 686 S.E.2d 557, 568 (2009) (describing 

preliminary protective orders as “a proceeding that is purely civil in nature”); see also 1997 Op. Va. 
Att’y Gen. 82, 82 (“[A] case . . . for issuance of a protective order is not a criminal proceeding, and a 
criminal conviction or sanction cannot result from the proceeding . . . .”). Other jurisdictions share this 
view of protective orders. See also Katsenelenbogen v. Katsenelenbogen, 365 Md. 122, 134, 775 A.2d 
1249, 1256 (2001) (observing that civil protection orders were not designed as “punishment for past 
conduct,” but to “prevent further harm to the victim”); Cooke v. Naylor, 573 A.2d 376, 377 (Me. 1990) 
(noting that a “[protective] order is historically an equitable remedy, very similar to an injunction”); 
State ex rel. S.M., 719 So. 2d 445, 453 (La. 1998) (referring to an “emergency proceeding[] for the 
protection of the child” as a “civil action”). 
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enforcement agency responsible for service and entry of protective orders” 
receives it, “the order shall be served forthwith upon the respondent.”3 

 Both of your questions about the lawfulness of a detention implicate the 
right to be free from unreasonable searches and seizures.4  Even where “the 
purpose of [a] stop is limited and the resulting detention [is] quite brief,” an 
“investigatory stop . . . constitutes a seizure” in the constitutional sense.5  “Under 
Terry v. Ohio, 392 U.S. 1 (1968), and its progeny, a police officer may 
constitutionally conduct a brief, investigatory stop when the officer has a 
reasonable, articulable suspicion that criminal activity is afoot.”6  The reasonable 
suspicion standard requires “a particularized and objective basis for suspecting 
the particular person stopped of criminal activity.”7  Even when an investigatory 
stop is justified, that stop “may last no longer than is necessary” to address the 
suspected violation and related safety concerns,8 and a seizure that “is prolonged 
beyond the time reasonably required to complete th[at] mission” is “unlawful.”9   

Applying these standards, whether an officer serving a protective order 
may detain or extend the detention of an individual depends on whether the officer 
has reasonable, articulable suspicion of criminal activity to justify the stop.  
Where the reasonable suspicion standard is not satisfied, a seizure is not lawful.  
Evaluating reasonable, articulable suspicion in the context of an investigatory stop 

 
3 VA. CODE ANN. § 19.2-152.8(E) (2015 and Supp. 2019) (emergency protective order);                           

§ 19.2-152.10(D) (2015 and Supp. 2019) (protective order); see also § 19.2-152.9(B) (2015 and Supp. 
2019) (preliminary protective order). 

4 See U.S. CONST. amend. IV; VA. CONST. art. I, § 10. The prohibition on unlawful seizures under 
Virginia law parallels the Fourth Amendment to the United States Constitution. See Lowe v. 
Commonwealth, 230 Va. 346, 348 n.1, 337 S.E.2d 273, 274 n.1 (1985); see also Turner v. 
Commonwealth, 14 Va. App. 737, 743, 420 S.E.2d 235, 239 (1992) (noting that Virginia’s “search 
and seizure protections are coextensive with federal constitutional protections”). 

5 Jackson v. Commonwealth, 267 Va. 666, 672, 594 S.E.2d 595, 598 (2004). 
6 Beasley v. Commonwealth, 60 Va. App. 381, 395, 728 S.E.2d 499, 505 (2012) (internal 

quotation marks and citations omitted).   
7 Kansas v. Glover, 140 S. Ct. 1183, 1187 (2020). 
8 Rodriguez v. United States, 575 U.S. 348, 354, 135 S. Ct. 1609, 1614 (2015); see also Florida 

v. Royer, 460 U.S. 491, 500, 103 S. Ct. 1319, 1325 (1983) (“[A]n investigative detention must be 
temporary and last no longer than is necessary to effectuate the purpose of the stop.”).   

9 Rodriguez, 575 U.S. at 354, 135 S. Ct. at 1614–15.   
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is a highly fact-specific inquiry that depends on the particular circumstances of 
each situation.10  

Regardless of whether there is reasonable, articulable suspicion of 
criminal activity, it is important to note that law enforcement officials also possess 
other ways of serving a protective order. For example, an officer may “approach[] 
an individual on the street” or initiate an otherwise “consensual encounter.”11    

CONCLUSION 

Accordingly, it is my opinion that, where a law enforcement officer 
serves a protective order, the lawfulness of any detention is governed by the same 
general standard that applies in other cases: whether a law enforcement officer 
has reasonable, articulable suspicion of criminal activity. 

       

  

 
10 See, e.g., Glover, 140 S. Ct. at 1188, 1191 (noting that reasonable suspicion “depends on the 

factual and practical considerations of everyday life” and “takes into account the totality of the 
circumstances—the whole picture”). 

11 Garrison v. Commonwealth, 36 Va. App. 298, 307, 549 S.E.2d 634, 638–39 (2001). The same 
is true if an officer has other independent grounds to lawfully detain an individual. See, e.g., VA. CODE 

ANN. § 18.2-409 (2014) (“Every person acting jointly or in combination with any other person to resist 
or obstruct the execution of any legal process shall be guilty of a Class 1 misdemeanor.”). 
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OP. NO. 20-040 
 
VIRGINIA CHILDREN’S SERVICES ACT: 
COMMUNITY POLICY AND MANAGEMENT TEAMS;  
FAMILY ASSESSMENT AND PLANNING TEAMS 
 
The use of the word “shall” in Virginia Code §§ 2.2-5205 and 2.2-5207 requires that each 
community policy and management team and family assessment and planning team include a 
parent representative. 
 
THE HONORABLE C.E. CLIFF HAYES JR. 
MEMBER, VIRGINIA HOUSE OF DELEGATES 
 
NOVEMBER 13, 2020 

 
ISSUE PRESENTED 

You ask whether the Code of Virginia requires that community policy and 
management teams (CPMTs) and family assessment and planning teams (FAPTs) 
include a parent representative. 

APPLICABLE LAW AND DISCUSSION 

Section 2.2-5204 of the Virginia Children’s Services Act requires the 
establishment of community policy and management teams (CPMTs).1  Members 
of CPMTs are appointed in accordance with § 2.2-5205, which states that 

[t]he community policy and management team to be appointed 
by the local governing body shall include, at a minimum, at 
least one elected official or appointed official or his designee 
from the governing body of a locality that is a member of the 
team, and the local agency heads or their designees of the 
following community agencies: community services board 
established pursuant to § 37.2-501, juvenile court services unit, 
department of health, department of social services and the 

 
1 VA. CODE ANN. § 2.2-5204. This and all other citations to the Code of Virginia herein are from 

the electronic version of the Code on LexisNexis and are current through the 2020 Regular Session, 
and 2020 Special Session I, c. 1 of the General Assembly. 
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local school division. The team shall also include [. . .] a parent 
representative[. . . .][2] 

The same provision also states: “The local governing body may appoint other 
members to the team including, but not limited to, a local government official, a 
local law-enforcement official and representatives of other public agencies.”3  

 Section 2.2-5207 of the same Act requires each CPMT to establish one 
or more FAPTs in the community and states that each FAPT “shall include a 
parent representative and may include a representative of the department of health 
at the request of the chair of the local community policy and management team.”4 

“As a general rule, words in a statute are . . . given their usual and 
commonly understood meaning.”5  Ordinarily, “shall” is used as a command and 
leaves no choice, whereas “may” connotes discretion.6  In discerning legislative 
intent where a statute uses both “shall” and “may,” the Supreme Court of Virginia 
has stated that “‘[w]hen the General Assembly employs a specific word [shall] in 
one section of a statute, and chooses a different term [may] in another section of 
the statute, we must presume the difference in language was intentional.’”7  
Further, “‘[w]here a legislature uses both mandatory and directory verbs in the 
same statute, section, paragraph, or sentence, it is fair to assume it was aware of 
the difference and intended each verb to carry its ordinary meaning.’”8  

 
2 VA. CODE ANN. § 2.2-5205 (emphasis added). 
3 Id. (emphasis added). 
4 VA. CODE ANN. § 2.2-5207 (emphasis added).  Other types of members, moreover, are set forth 

in the statute as either required or permissible on a FAPT. See id. 
5 2018 Op. Va. Att’y Gen. 133, 136 (citing United States v. Graham and Irvine, 250 F. 499, 501 

(W.D. Va. 1917); General Trading Corp. v. Motor Vehicle Dealer Bd., 28 Va. App. 264, 268, 503 
S.E.2d 809, 811 (1998); 2003 Op. Va. Att’y Gen. 124, 127; 2002 Op. Va. Att’y Gen. 138, 139; 1984-
1985 Op. Va. Att’y Gen. 153, 153; 1984-1985 Op. Va. Att’y Gen. 175, 176)). 

6 See Andrews v. Shepherd, 201 Va. 412, 414-15, 111 S.E.2d 279, 281-82 (1959); see also 2018 
Va. Att’y Gen. 133, 138 n.15 (“Use of the word ‘shall’ in a statute generally indicates that its 
procedures are intended to be mandatory, rather than permissive or directive.”) (citing 1996 Op. Va. 
Att’y Gen. 154, 158 n.3; 1989 Op. Va. Att’y Gen. 250, 251-52). 

7 Wal-Mart Stores East, LP v. State Corp. Comm’n, __ Va. __, __, 844 S.E.2d 676, 683 (2020) 
(quoting Jordan v. Commonwealth, 295 Va. 70, 75, 809 S.E.2d 622, 624 (2018)) (brackets around 
“shall” and “may” in original). 

8Id. at ___, 844 S.E.2d at 683 (quoting 3 NORMAN J. SINGER & J.D. SHAMBIE SINGER, 
SUTHERLAND’S STATUTES AND STATUTORY CONSTRUCTION § 57:11, at 77 (8th ed. 2020)). 
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 In the Virginia Children’s Services Act, the General Assembly used both 
“shall” and “may” in addressing the membership composition of CPMTs and 
FAPTs.  Among others, a parent representative is included on the list of persons 
that “shall” be a member of each CPMT or FAPT, whereas other specified persons 
“may” be included on such teams.  It is presumed the legislature chose its words 
carefully9 when enacting these statutes and that it used “shall” to express that 
some members of CPMTs and FAPTs are mandatory and used “may” to indicate 
that others are optional.  Accordingly, the Act mandates a parent representative 
on each CPMT and FAPT.  

CONCLUSION 

 It is my opinion that the use of the word “shall” in Virginia Code                            
§§ 2.2-5205 and 2.2-5207 requires that each community policy and management 
team and family assessment and planning team include a parent representative. 

 

  

 
9 Id.; Jordan, 295 Va. at 75, 809 S.E.2d at 624. 
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OP. NO. 20-022 
 
UNEXPENDED MEMBER CONTRIBUTIONS TO SCHOOL DIVISION’S 
FLEXIBLE BENEFITS PLAN [SECTION 125 PLAN] 
 
Funds contributed by members of the Portsmouth Public Schools’ Section 125 Flexible Benefits 
Plan are not “local funds” that are subject to return to the City under § 22.1-100 if not expended 
during the year.  
 
THE HONORABLE L. LOUISE LUCAS 
MEMBER, SENATE OF VIRGINIA 
 
DECEMBER 11, 2020 

ISSUES PRESENTED  

 You ask: 

1. Whether member contributions to Portsmouth Public Schools’ Section 
125 Flexible Benefits Plan1 are within the scope of Virginia Code 
§ 22.1-100 and therefore subject to return to the City if not expended in 
any year. 
 

2. Whether certain funds held by the Section 125 plan are within the scope 
of Portsmouth Municipal Code § 2-2 and therefore subject to reversion 
to the City. 

APPLICABLE LAW AND DISCUSSION 

1. Section 22.1-100 of the Virginia Code does not require the School Board to 
return member contributions to the locality or Commonwealth. 

 Section 22.1-100 of the Code of Virginia provides that 

[a]ll sums of money derived from the Commonwealth which 
are unexpended in any year in any school division shall revert 
to the fund of the Commonwealth from which derived unless 
the Board of Education directs otherwise.  All sums derived 

 
1 A Section 125 Flexible Benefits Plan, also known as a cafeteria plan, allows employees to set 

aside a portion of their pre-tax earnings to purchase one or more benefits offered by the employer, 
such as health and dental benefits. See 26 U.S.C. § 125. 
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from local funds unexpended in any year shall remain a part of 
the funds of the governing body appropriating the funds for use 
the next year, but no local funds shall be subject to redivision 
outside of the locality in which they were raised. 

 The second sentence of this statute requires that any “local funds” that a 
school division has not spent during a given year must be returned to the locality.2  
By definition, contributions paid by members of a school division’s Flexible 
Benefits Plan are not “sums derived from local funds.”3  Under the plain language 
of § 22.1-100 alone, the statute’s requirements for the return of “local funds” that 
are unspent during the year therefore does not apply to the product of such 
contributions, and it is my opinion that § 22.1-100 does not require the School 
Board to return member contributions to the locality or Commonwealth.  

2. Possible reversion of certain funds under Portsmouth Municipal Code § 2-2 
is beyond the scope of this opinion as it would involve interpretation of a 
local ordinance. 

By longstanding tradition, “[w]hen a request requires interpretation of a 
local ordinance, the Attorney General has declined to respond in order to avoid 
becoming involved in matters solely of local concern and over which the local 
governing body has control.”4  

CONCLUSION 

 It is my opinion that funds contributed by members of the Portsmouth 
Public Schools’ Section 125 Flexible Benefits Plan are not “local funds” that are 
subject to return to the City under § 22.1-100 if not expended during the year.  

 

 
2 But see Item 145.B.25 of the current Appropriation Act, 2020 (Spec. Sess. I) Va. Acts ch. 56, 

available at https://budget.lis.virginia.gov/get/budget/4283/HB5005/ (encouraging localities to allow 
school divisions to carry over unexpended local funds from one fiscal year to the next); id. at Item 
145.C.5.f.4 (providing certain carry-over authority for local textbook funds). 

3 See generally VA. CODE ANN. § 22.1-85 (LexisNexis, current through the 2020 Regular Session, 
and 2020 Special Session I, c. 1, of the General Assembly) (providing that a school board may establish 
a fund to provide insurance to its employees, and such fund may consist of employee contributions, 
government appropriations to the school board, or a combination of both).  

4 2006 Op. Va. Att’y Gen. 150, 152 n.5 (citing 2002 Op. Va. Att’y Gen. 85, 86; 2002 Op. Va. 
Att’y Gen. 96, 97; 1976-1977 Op. Va. Att’y Gen. 17, 17). 
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OP. NO. 20-037 

PROTECTIVE ORDERS:  
LAW ENFORCEMENT AGENCY RESPONSIBLE FOR SERVICE 
 
In a city with both a police department and a sheriff’s office, the police department is the 
primary law-enforcement agency responsible for the service of protective orders.  

 
THE HONORABLE DANA LAWHORNE 
SHERIFF, CITY OF ALEXANDRIA 
 
DECEMBER 11, 2020 

ISSUE PRESENTED 

 You seek clarification about which law-enforcement agency is 
responsible for executing protective orders issued pursuant to §§ 16.1-253.1, 
16.1-253.4, 16.1-279.1, and §§ 19.2-152.8, 19.2-152.9, and 19.2-152.10 of the 
Code of Virginia.  Specifically, you ask: If a city has both a police department and 
a sheriff’s office, which agency is the “primary law-enforcement agency” 
responsible for service of such orders? 

BACKGROUND 

 The Code of Virginia provides that when a protective order is issued 
under one of the above provisions, the order shall be forwarded to the “primary 
law-enforcement agency” for service.1  The term “primary law-enforcement 
agency” is not defined in the Code and has not been addressed by any appellate 
courts in Virginia.  

DISCUSSION 

 The Attorney General has previously been asked to issue opinions about 
the meaning of the term “primary law-enforcement agency.”2  Most recently, in a 

 
1 See VA. CODE ANN. §§ 16.1-253.1(B); 16.1-253.4(E); 16.1-279.1(C); 19.2-152.8(E); 19.2-

152.9(B); and 19.2-152.10(D). These and all other citations to the Code of Virginia herein are from 
the electronic version of the Code on LexisNexis and are current through the 2020 Regular Session, 
and 2020 Special Session I, c. 1 of the General Assembly.   

2 See 2011 Op. Va. Att’y Gen. No. 11-123, available at https://www.oag.state.                                                 
va.us/citizen-resources/opinions/official-opinions/30-resource/opinions/64-2011-official-opinions# 
october; see also 2004 Op. Va. Att’y Gen. 155. 
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2011 opinion dealing with the use of that term in mental health evaluation and 
treatment statutes, the Attorney General concluded that “when a magistrate orders 
a law enforcement agency to execute an order subjecting a person to emergency 
custody or temporary detention, or providing for the transportation of such 
persons, the magistrate should specify the police department of the town as the 
‘primary law enforcement agency of the jurisdiction’ when a town is served by its 
own police department.”3 

 In reaching this conclusion, the Attorney General noted that 

Virginia law affords localities options with respect to law 
enforcement. Generally, every county and city is required to 
elect a sheriff. The duties of a sheriff include the duty to enforce 
the law, to assist in the judicial process, and to oversee the 
custody and maintenance of all prisoners confined in the jail.  
In addition, Virginia Code § 15.2-1701 authorizes any locality 
[i.e., any county, city, or town] . . . to “provide for the 
organization of its authorized police forces.”  If a locality opts 
to have a police department, the chief of police serves as the 
chief law-enforcement officer of that locality and the police 
force is given the primary law-enforcement responsibility for 
that jurisdiction.[4]   

 “‘The legislature is presumed to have had knowledge of the Attorney 
General’s interpretation of . . . statutes, and its failure to make corrective 
amendments evinces legislative acquiescence in the Attorney General’s view.’”5  
Further, when an identical term is used in two similar statutory schemes, it should 
generally be presumed that the terms are used in the same sense.6  Based on these 
principles of statutory construction, the “primary law enforcement agency” 
responsible for the service of protective orders in a city that has both a sheriff’s 
office and a police department is the police department. 

 
3 2011 Op. Va. Att’y Gen. No. 11-123, at 4. 
4 Id. at 2 (internal footnote numbers omitted). Virginia Code § 15.2-1701 provides that “[w]hen a 

locality provides for a police department, the chief of police shall be the chief law-enforcement officer 
of that locality.” 

5 2004 Op. Va. Att’y Gen. 155, 157 (quoting Richard L. Deal & Assocs. v. Commonwealth, 224 
Va. 618, 622, 299 S.E.2d 346, 348 (1983). 

6 See, e.g., Northcross v. Bd. of Education, 412 U.S. 427, 428 (1973). 
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 This conclusion is further supported by the Code. Virginia Code 
§ 15.2-1704(B) specifically states that a police officer generally has no authority 
in civil matters.7  However, one of the enumerated exceptions in the statute is an 
allowance that a police officer may serve protective orders issued pursuant to 
§§ 16.1-253.1, 16.1-253.4, and 16.1-279.1.8  Police officers are not restricted to 
only serving those orders of protection issued under Title 16.1: Code 
§ 15.2-1704(A) also permits police officers to serve orders of protection issued 
under §§ 19.2-152.8, 19.2-152.9 and 19.2-152.10 in exercising their authority to 
enforce state laws.  

CONCLUSION 

 Accordingly, it is my opinion that, in a city with both a police department 
and a sheriff’s office, the police department is the primary law-enforcement 
agency responsible for the service of protective orders issued pursuant to 
§§ 16.1-253.1, 16.1-253.4, 16.1-279.1, and §§ 19.2-152.8, 19.2-152.9, and 
19.2-152.10 of the Code of Virginia. 
  

 
7 VA. CODE ANN. § 15.2-1704(B). 
8 VA. CODE ANN. § 15.2-1704(B)(ii). 
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OP. NO. 20-025 

 
POLICE OFFICERS: EXTRATERRITORIAL INVESTIGATIONS 
 
Outlining certain actions that may be taken by Town of Pound Police Department officers 
outside their territorial jurisdiction.  
 
THE HONORABLE C.H. “CHUCK” SLEMP III 
COMMONWEALTH’S ATTORNEY, COUNTY OF WISE & CITY OF NORTON 
 
THE HONORABLE TIMOTHY W. MCAFEE 
TOWN ATTORNEY, TOWN OF POUND 
 
DECEMBER 18, 2020 

ISSUES PRESENTED  

 Mr. Slemp has requested an opinion “clarifying the level of autonomy a 
local town police force may have to conduct investigations regarding the illegal 
use or sale of controlled drugs outside their town’s territorial limits.”  He notes 
that “[t]he Town of Pound is located within and entirely surrounded by Wise 
County” and “there is no mutual aid agreement between the Town Police 
Department and the County’s Sheriff’s Department.”  Additionally, Mr. Slemp 
states that officers of the Town Police Department “are traveling throughout the 
county to investigate the drug networks they identify as bringing illegal controlled 
substances into their town,” which investigations “are not coordinated with or 
sanctioned by the County Sheriff.”  

Mr. McAfee has submitted a separate request for an opinion that is 
“substantially related” to Mr. Slemp’s and provides additional facts.  His request 
details the Town of Pound’s ongoing investigation into the trafficking of drugs 
into the Town.  Mr. McAfee recites that the investigation has involved certain 
police actions within the Town of Pound.  Additionally, Town of Pound police 
officers have engaged in the following activities outside of the Town of Pound:   

(1) Conducted “consensual interviews” of individuals; 

(2) Traveled to locations outside of Pound to obtain records 
“in response to Grand Jury subpoenas”; 
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(3) Traveled “outside of the Town of Pound to the 
Magistrate’s Office in Wise County and obtain[ed] arrest 
warrants”; 

(4) Traveled “outside of the Town of Pound and present[ed] 
[a]ffidavits to a Circuit Court judge to obtain . . . [s]earch 
[w]arrants” that were sent to the appropriate recipient, 
and then “return[ed] to the [c]ourthouse . . . [to make] the 
required statutory return”; 

(5) Traveled to locations outside of Pound to meet with law 
enforcement officers to discuss information relevant to 
investigations; 

(6) Traveled to locations outside of Pound to interview 
incarcerated individuals; 

(7) Traveled “to the Virginia State Police [VSP] area office 
located in the Town of Wise to meet with a VSP [a]gent 
and deliver [evidence] for data extraction”; 

(8) Reviewed evidence received pursuant to the search 
warrants, all from locations outside of the Town of 
Pound; 

(9) Made and received “phone calls from locations outside 
of the Town of Pound”; 

(10) Engaged “in various consensual encounters” outside of 
the Town of Pound; and 

(11) Obtained “evidence via consensual encounters from 
locations outside of the Town of Pound.” 

APPLICABLE LAW AND DISCUSSION 

The general territorial jurisdiction of municipal police officers is set forth 
in § 19.2-250(A) of the Code of Virginia: 

Notwithstanding any other provision of this article and except 
as provided in subsection B hereof, the jurisdiction of the 
corporate authorities of each town or city, in criminal cases 
involving offenses against the Commonwealth, shall extend 
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within the Commonwealth one mile beyond the corporate limits 
of such town or city; except that such jurisdiction of the 
corporate authorities of towns situated in counties having a 
density of population in excess of 300 inhabitants per square 
mile, or in counties adjacent to cities having a population of 
170,000 or more, shall extend for 300 yards beyond the 
corporate limits of such town or, in the case of the criminal 
jurisdiction of an adjacent county, for 300 yards within such 
town.[1] 

 Unless a lawful exception exists that would extend a town police 
officer’s jurisdiction in a particular scenario—such as the existence of a mutual 
aid or reciprocity agreement with another law enforcement agency2—a town 
police officer may only exercise his or her official police powers within the 
territorial limits set forth in the statute.3  Primarily, this precludes a town police 
officer from arresting or detaining suspects outside the territorial limits set forth 
in the statute, except where a lawful exception exists. 

 The question posed by the instant requests, however, does not relate to 
the power to arrest or detain outside of the officer’s territorial jurisdiction.  Rather, 
it relates to the authority of town police officers to investigate crimes occurring 
within the town by undertaking actions outside of the town.  This Office’s 
previous opinions on this topic have reached different conclusions depending on 
the type of actions taken by the officer outside of his or her jurisdiction.  At one 
end of the spectrum, this Office has made clear that police officers investigating 
narcotics trafficking cannot conduct a controlled purchase operation outside of 
their territorial jurisdiction.4  By contrast, this Office has opined that because 

 
1 VA. CODE ANN. § 19.2-250(A).  This and all other citations to the Code of Virginia herein are 

from the electronic version of the Code on LexisNexis and are current through the 2020 Regular 
Session, and 2020 Special Session I, c. 1 of the General Assembly.   

2 Other exceptions include, but are not limited to: close pursuit scenarios; scenarios of 
“emergency” described in § 15.2-1724 and § 15.2-1730 of the Code; and scenarios of “necessity” 
described in § 15.2-1724 of the Code—including the “necessity” to enforce certain drug laws.  This 
Office, however, has previously clarified that the “necessity” described in § 15.2-1724 relates to 
“exceptional situations of immediate necessity” and not to all “routine” situations requiring police 
response. 1983-1984 Op. Va. Att’y Gen. 108, 109. 

3 See, e.g., Hudson v. Commonwealth, 266 Va. 371, 376, 585 S.E.2d 583, 586 (2003); 1986-1987 
Op. Va. Att’y Gen. 188, 189. See also 1987-1988 Op. Va. Att’y Gen. 166, 167 (opining that town 
police officers are granted statutory authority to serve criminal warrants within their jurisdiction). 

4 1989 Op. Va. Att’y Gen. 200.   
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“[p]rivate citizens may also similarly question individuals regarding potential 
violations of the law,” a law enforcement officer may travel to another jurisdiction 
to question witnesses.5 

Consistent with this office’s earlier opinions, apart from the one item 
noted below regarding action (2), I can find no authority prohibiting the Town of 
Pound Police from undertaking the actions described by Mr. McAfee in his 
request.  As a matter of practicality, Town of Pound Police officers must cross 
into Wise County to obtain arrest and search warrants (actions (3) and (4)), 
because the governing circuit court, general district court, and magistrate’s office 
are located outside the Town’s borders.  Likewise, delivery of evidence to the 
Virginia State Police for data extraction (action (7)), whether by consent or a 
lawful search warrant, can only be accomplished by traveling into Wise County, 
because there is no Virginia State Police office in the Town of Pound. 

Furthermore, although Town of Pound Police officers would not be 
permitted to arrest, detain, or non-consensually seize evidence from individuals 
outside of the town, this Office’s previous opinions indicate that they may 
undertake the kind of consensual activities described in actions (1), (5), (6), (9), 
(10), and (11).6  To be clear, my conclusion about interviews of incarcerated 
inmates (action (6)) is dependent on such interviews being consensual and 
voluntary.  While the opinion requests include no geographic detail as to action 
(8), describing review of evidence obtained via a search warrant, the location of 
the review is immaterial if the evidence was obtained via a lawfully sought and 
executed search warrant.  

The remaining item (action (2)) involves travel to locations outside of 
the Town of Pound to “obtain” records in response to Grand Jury subpoenas.  
Because I am unaware of the nature of the grand jury and the nature of the 
subpoenas, I am unable to determine whether Town of Pound Police officers may 
appropriately serve such subpoenas and thus render no opinion about that action. 

 

 
5 2000 Op. Va. Att’y Gen. 69, 71. 
6 My opinion as to item 11 assumes that the collection of evidence is on a consensual and voluntary 

basis and that the officer does not use the indicia of his or her office to induce the individual to supply 
the information or items.  See Hudson, 266 Va. at 377, 585 S.E.2d at 586 (stating that a law 
enforcement officer acting outside of his or her territorial jurisdiction may not use “the indicia of his 
or her official position to collect evidence that a private citizen would be unable to gather”).   
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CONCLUSION 

 For the foregoing reasons, it is my opinion that, the Town of Pound 
Police Department has authority to take certain actions outside of their territorial 
jurisdiction, as described in this opinion.  As this Office has previously opined, 
“[i]t is important to understand, however, that effective law enforcement in any 
area of the Commonwealth depends largely on a cooperative effort among all 
appropriate departments.”7   

 

 
7 1986-1987 Op. Va. Att’y Gen. 188, 189.  
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OP. NO. 20-056 

 
VIRGINIA PUBLIC PROCUREMENT ACT SOLICITATIONS:  
REQUIREMENT OF PAYMENT OF A LIVING WAGE 
 
The Virginia Public Procurement Act provides public bodies with the discretion to determine 
whether it is appropriate to include in a solicitation the requirement that a successful bidder or 
offeror pay its employees or contract workers a minimum wage or a living wage, other than the 
wage levels required by federal and state law.  

 
THE HONORABLE JENNIFER B. BOYSKO 
MEMBER, SENATE OF VIRGINIA 

DECEMBER 28, 2020 
 

ISSUE PRESENTED 
 

 You ask whether a public body may include in a solicitation issued 
pursuant to the Virginia Public Procurement Act a requirement that the successful 
bidder or offeror pay its employees or contract workers a minimum wage or living 
wage, other than the wage levels required by federal and state law.    
 

APPLICABLE LAW AND DISCUSSION 
 

The purpose of the Virginia Public Procurement Act1 is “to enunciate the 
public policies pertaining to governmental procurement from nongovernmental 
sources.”2  Among the policies expressly enumerated in the Procurement Act are 
“that competition be sought to the maximum feasible degree, . . . [and] that 
individual public bodies enjoy broad flexibility in fashioning details of such 
competition.”3  One of the express objectives of the Procurement Act is “that 
public bodies in the Commonwealth obtain high quality goods and services at 
reasonable cost.”4  The only limiting language in the Procurement Act directly 
applicable to a public body5 establishing the requirements for a solicitation is a 

 
1 VA. CODE ANN. §§ 2.2-4300 to -4377. 
2 VA. CODE ANN. § 2.2-4300(B). 
3 VA. CODE ANN. § 2.2-4300(C) (emphasis added). 
4 Id. 
5 This opinion applies to all public bodies whose procurement authority is governed by the 

provisions of the Procurement Act.  See VA. CODE ANN. § 2.2-4301 (defining the term “public body”). 
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statement of the general principle “that specifications reflect the procurement 
needs of the purchasing body rather than being drawn to favor a particular 
vendor.”6  

 
The Procurement Act generally requires public bodies to procure 

contracts for goods and services through either competitive sealed bidding or 
competitive negotiation.7  The processes for competitive sealed bidding and 
competitive negotiation found in §§ 2.2-4302.1 and 2.2-4302.2, respectively, 
include broad and flexible language about what specifications and requirements 
are to be included in solicitations.  The section of the Procurement Act specific to 
the competitive sealed bidding process (§ 2.2-4302.1) directs a public body to 
include in its written Invitation to Bid “the specifications and contractual terms 
and conditions applicable to the procurement” and “a statement of any requisite 
qualifications of potential contractors.”8  That section of the Procurement Act 
contains no language that limits or narrows the range of “specifications” or 
qualifications that a public body may include in the Invitation to Bid.  Likewise, 
the section of the Procurement Act specific to the competitive negotiation process 
(§ 2.2-4302.2) imposes no limitations on the broad discretion afforded a public 
body when issuing a “written Request for Proposal indicating in general terms 
that which is sought to be procured, . . . including any unique capabilities, 
specifications or qualifications that will be required.”9 
 
 With respect to a public body’s evaluation of bids and proposals, and its 
award decisions, the Procurement Act also affords public bodies certain broad 
discretion.  Section 2.2-4302.1 of the Code, which applies to the competitive 
sealed bidding process, provides that the evaluation of bids can include “any other 
criteria [as set forth in the Invitation to Bid] . . . which are helpful in determining 
acceptability.”10  When making award decisions under the competitive 
negotiation process, the Procurement Act requires that the public body rely on its 
opinion of which proposal best meets the needs of the public body based on the 
requirements and factors in the solicitation: “After negotiations have been 
conducted with each offeror so selected, the public body shall select the offeror 

 
6 Id. 
7 VA. CODE ANN. § 2.2-4303. 
8 VA. CODE ANN. § 2.2-4302.1(1). 
9 VA. CODE ANN. § 2.2-4302.2(A)(1). 
10 VA. CODE ANN. § 2.2-4302.1(4). Although competitive sealed bidding requires award to the 

“lowest responsive and responsible bidder,” the discretion to broadly set requirements, qualifications, 
terms, and other criteria can significantly impact responsiveness and responsibility. 
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which, in its opinion, has made the best proposal and provides the best value, and 
shall award the contract to that offeror.”11  
 
 Taken together, these provisions of the Procurement Act afford public 
bodies broad discretion in determining the specifications, qualifications, and other 
requirements that form the foundation of a solicitation for goods and services, 
consistent with the Act’s policies and objectives.  Accordingly, each public body 
is best suited to make decisions about what requirements and specifications are 
needed to obtain the goods and services that will meet “the procurement needs of 
the [public] body.”12 
 
 The same analysis applies in the case of a solicitation requirement that 
the successful bidder or offeror pay its employees or contract workers a living or 
other minimum wage.  Nothing in the Procurement Act or other applicable law 
categorically prohibits public bodies from including such a requirement in its 
solicitations.  There is no legal basis upon which I can conclude that public bodies 
lack the discretion to determine whether a living wage or other minimum wage 
requirement is properly included in solicitations under the Procurement Act.  Such 
a determination is bounded by the procurement needs of the public body with 
respect to the goods and services being procured. 

Two prior Attorney General opinions have addressed the requirement of 
a living wage in a solicitation under the Procurement Act.  A 2002 opinion of the 
Attorney General concluded that “a ‘living wage’ requirement is unrelated to the 
goods or services to be procured and, therefore, is not authorized under the 
Virginia Public Procurement Act.”13  Similarly, a 2006 opinion stated that “[t]he 
amount of wages paid by a private contractor to its employees does not affect the 
needs of a public body or the quality of the product or services,” and concluded 
that “the Virginia Public Procurement Act does not authorize the requirement of 
a living wage in the public procurement process.”14  The conclusions in both 
opinions rely heavily on the price-centric model of the Procurement Act that was 
in place prior to 2015, which generally mandated that “price should be the primary 
criterion in the award of public contracts.”15  

 
11 VA. CODE ANN. § 2.2-4302.2(A)(3). 
12 VA. CODE ANN. § 2.2-4300(C). 
13 2002 Op. Va. Att’y Gen. 13, 15. 
14 2006 Op. Va. Att’y Gen. 5, 7, 8. 
15 1992 Op. Va. Att’y Gen. 38, 39.  
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The prior opinions cite no support for the statements that the wages of 
employees and contractors is unrelated to the quality of the goods or services 
being procured.  In fact, there is evidence demonstrating that payment of a living 
wage by employers often improves the quality of goods or services produced.16  
This is due to the effect a living wage generally has in making employees more 
productive, reducing turnover, and decreasing costs, which in turn often improves 
the quality of the goods and services produced.17 

Moreover, even if the prior opinions were correct at the time they were 
written under the price-centric model of the Procurement Act, they would be 
superseded by legislation enacted by the General Assembly in 2015 that 
abandoned the price-centric model.  Prior to 2015, the Procurement Act set a 
default for public bodies to award contracts to the lowest responsive and 
responsible bidder using competitive sealed bidding.18  Public bodies could utilize 
competitive negotiation, and thereby award contracts based on factors other than 
price, only after making a written determination that “competitive sealed bidding 

 
16 See, e.g., Michael Reich, Peter Hall & Ken Jacobs, Living Wage Policies at the San Francisco 

Airport: Impacts on Workers and Businesses, 44 INDUS. RELATIONS 106, 136 (2005) (noting that 
implementation of a living wage requirement at the San Francisco Airport significantly decreased 
turnover, improved job performance and productivity, and increased customer satisfaction); MARK D. 
BRENNER & STEPHANIE LUCE, LIVING WAGE LAWS IN PRACTICE: THE BOSTON, NEW HAVEN AND 

HARTFORD EXPERIENCES 16 (Univ. of Mass., Pol. Econ. Research. Inst., 2005), available at 
http://www.peri.umass.edu/fileadmin/pdf/research_brief/RR8.pdf (“Evidence . . . shows that living 
wage ordinances can boost municipalities’ satisfaction with service contracts. In Multnomah County 
[Oregon], the contractor’s performance rating rose from 2 out of 5 before the living wage to 4 out of 
5 six months after it took effect.”); see also NOOREEN REEZA, ELIZA SCHULTZ & J.H. VERKERKE, 
PUBLIC REPORT ON THE ABILITY OF PUBLIC UNIVERSITIES AND POLITICAL SUBDIVISIONS IN VIRGINIA 

TO REQUIRE CONTRACTORS TO PAY EMPLOYEES A LIVING WAGE (Univ. of Va., Feb. 20, 2020), 
available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3541394 (discussing the San 
Francisco Airport study). A living wage requirement can also function on the front end of the 
procurement process by attracting a better quality pool of bidders or offerors: that is, bidders or 
offerors producing better quality products or services that might otherwise have avoided applying due 
to the likelihood of being undercut by lower-quality firms solely on the basis of price. See Brenner 
and Luce, supra, at 21-23.  

17 See supra Reich, Hall & Jacobs, at 136; Brennar and Luce, at 16. Thus, while I do not conclude 
that the Procurement Act broadly authorizes public bodies to implement their own social or economic 
policy goals through their procurements, the wages paid to persons performing services or creating 
goods may be an important factor in meeting the procurement needs of the agency. 

18 See § 2.2-4303(C) of Chapter 760 Acts of Assembly (2015). 
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is either not practicable or not fiscally advantageous to the public.”19  The General 
Assembly removed this requirement in 2015, allowing public bodies to freely 
choose between competitive sealed bidding and competitive negotiation.  This 
amendment demonstrates a clear expression of the General Assembly that price 
is not required to be the primary factor, but rather may be one among many that a 
public body uses to make a decision to award a contract.20  

Accordingly, the 2015 amendment removed any doubt that a public body 
can adopt a living wage requirement to meet its procurement needs, because it 
made clear that such a requirement is not inconsistent with the general policies of 
the Procurement Act.21 

CONCLUSION 
 

 Accordingly, it is my opinion that the Procurement Act provides public 
bodies with the discretion to determine whether it is appropriate to include in a 
solicitation the requirement that a successful bidder or offeror pay its employees 
or contract workers a minimum wage or a living wage, other than the wage levels 
required by federal and state law.  
 
 Ample evidence exists to show that a living wage requirement can 
improve the quality of goods or services obtained by a public body.  Further, the 
amendments to the Procurement Act made by the General Assembly in 2015 make 
clear that adoption of a living wage requirement by a public body to meet its 
procurement needs is permitted. 
 

 

 

 

 

 
19 Id. 
20 See, e.g., VA. CODE ANN. § 2.2-4302.2(A)(3). 
21 Notably, the General Assembly has taken notice of workers’ wages when requiring a prevailing 

wage for public works contracts. VA. CODE ANN. § 2.2-4321.3 (eff. May 1, 2021). 
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